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Address 


By Hon. ArtHur T. VANDERBILT 


The most interesting experience that I have had, this year was during the 
three weeks in February that I played truant and escaped to England in order 
to get a distinguished speaker for our annual meeting at Cleveland. As a 
result of my trip to London I have secured the promise of Lord Macmillan, 
the outstanding jurist of England, to be our guest. We are going to have a 
very fine meeting beginning July 25, with a well-balanced program. Mr. 
Justice Roberts, Mr. Justice Reed and the Attorney General will also be with 
us, as well as Mr. E. W. Coleman, under-Secretary of State of Canada. 

The ten days I spent in London made a great impression on me. The 
English have the poorest system of legal education that I have ever seen, 
and yet they produce splendid lawyers. Surely a strange paradox! 

Why do I say they have the poorest system of legal education? I stopped 
in to hear two or three lectures. Some old fuddeduddy stands up at a lecture 
table and reads a typewritten lecture to a group of students. As he reads a 
page, he turns it over, face down, apparently so it will be in the right order 
for the next year’s business. The boys take notes, and that is all there is to it. 
There is none of the rapid-fire discussion to which we are accustomed; no 
questions from the class and no comment upon current issues by the in- 
structor. 

It reminded me of when I was a student at Columbia Law School. Sir 
Frederick Pollock came over and gave a series of lectures on “The Genius of 
the Common Law.” You have doubtless read them—they are delightful—but 
as to delivery I can honestly say that nothing like them has ever before been 
handed out to unsuspecting, American law students. We attended under com- 
pulsion, not voluntarily I can assure you. Sir Frederick had but two gestures; 
he would roll his hands around his round cuffs in one direction for—it seemed 
—hours, and when finally the momentum would drop down and down 
until we thought his hands would come to a stop he would suddenly generate 
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new energy and send them around in the opposite direction and so on to the 
end of the lecture. My impression of English professional eloquence is in- 
delible. I was telling Lord Russell of Killowen about it just to find out if 
the entire system of legal instruction was as bad as the samples I had seen. 
He told me that when he went down to Oxford he signed up for one of Lord 
Robert’s courses, and boyishly wrote his father that he had done so. He very 
quickly got a letter back from his father which read: “I am very glad you 
have elected to take this course under my old friend, Sir Frederick. Having 
elected to take the course it is your duty, as my son, to see it through to the 
bitter end.” The first day, he said, there were fifteen in attendance, the 
second day there were five, and the next day only two—he and another lad 
under like duress from his father. 

But in spite of their system of legal education they do produce great 
lawyers, and I will take just a few minutes to give you my impressions of 
the courts of England as I saw them on my brief visit of ten days. First of 
all, let me start with the Judicial Committee of the Privy Council. It meets 
on the second, story of a house on Downing Street adjoining the Prime Min- 
ister’s residence, in a room much smaller that most of our appellate court 
rooms, a room equipped with plain oak furniture and completely surrounded 
with book cases except for five or six windows. The judges sit around a 
semi-circular desk so that each judge is practically the same distance from 
counsel, and—this is a most significant thing—the table around which the 
judges sit is on the ground floor of the room without any dias or platform 
and the chairs of the judges, of course, are on this ground floor. Counsel stands 
in making his argument with the result that you get an impression such as 
I have never before seen. You see five judges looking up into the eyes of 
counsel and getting light and learning from them instead of—well, you 
know! That slight difference in elevation makes all the difference in the 
world as to the atmosphere of the court room. These judges hear appeals 
from India, South Africa, Canada and Australia, from one-quarter of the 
inhabited globe, and yet they wear only ordinary business clothes. The only 
ones who are dressed up are counsel in wig and gown and the court at- 
tendants in our formal evening dress. Each judge has a large pad on which 
he takes voluminous notes. 

The briefs are quite brief, with only three or four pages given over to 
a summary of the facts and pleadings, and then a page or two containing 
the points of the case stated categorically in short sentences. No citations of 
cases, and of course no argument of cases on the brief. All of that comes 
orally in the argument of counsel. Counsel proceeds in easy manner with 
well-modulated voice, directing the court’s attention to the issues. The judges 
frequently interrupt to ask some point of information as to the facts, the 
pleadings, or the law. Counsel is not annoyed at all, for he knows his time 
is unlimited. He goes on until he has finished. Quite different from our 
courts where you have the consciousness that the clock is ticking away its 
seconds and that the half hour allotted to you will soon be up, and that then 
the gavel will fall perhaps in the middle of a telling phrase in the last sen- 
tence of your peroration. There is no judge in England who has the disease 
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known as the “judge’s eye,” a strange malady of the eyes produced by en- 
deavoring to look down at counsel sternly and gaze at the clock at the same 
time. No judge in England suffers from this affliction, because the argument 
goes on until counsel has concluded. 

In this case that I heard argued, Sir William Jowett, former Attorney 
General, spoke for the best part of a day on the facts of the case, and in the 
course of five hours he did not repeat himself once. He had a tremendously 
complicated appeal from India, involving important railroad contracts. I 
asked the Registrar how long the argument would take, and he told me 
that Sir William’s complete argument would take two days and his ad- 
versary’s a day and a half, and Sir William’s rebuttal about half a day. I 
then asked him how long the Privy Council would take to decide the case, 
and he looked at me as if I had made an indecent remark. I blushed. He 
told me, “they will decide it as soon as the argument is over. One of the 
judges will be assigned to write the opinion over the week-end. They will 
confer Monday morning and you can read the decision Tuesday morning in 
the Times.” Sure enough, Tuesday morning there was the opinion. 

He told me another interesting thing, that as a result of this type of 
argument, with the judges interrupting at any time they wanted light on the 
matter—as a result of this interplay of question and answer—in nine out of 
ten cases counsel are able to tell before they leave the court room how the 
court will decide the case, or rather how the court will have to decide the case. 
In other words, as a result of this process the case argues itself out. It is not 
a matter of the judges making the law, but the law has expressed itself as 
a result of this joint deliberation of court and counsel. 

Much the same process goes on in the House of Lords, which is per- 
haps the most impressive legislative chamber in the world. Here you would 
expect pomp—but low again, without dias or platform—here also the judges 
take their places at simple little desks, two judges on each side, the presiding 
judge in the center, dressed in ordinary business suits. This court does not 
have a retiring room. When the judges wish to consult, the bar is cleared. 
While we doubtless haven’t time in many of our appellate courts for that 
system of argument, it seems to me that there is a great deal that we might 
take over from this process whereby counsel can see which way the decision 
has to go. It calls, of course, for competent judges as well as competent 
lawyers. It would be interesting to compare, too, the volume of output per 
judge of their courts and ours. Perhaps it might be found that it is not so 
equal as we have imagined. 

In contrast to the appellate courts are the trial courts. There we have 
all the pageantry that delights the English mind. I was impressed by the 
way counsel conducted themselves, and the way the court exercised very 
gentle but effective control over the jury. I was asked by one of the judges 
to hear a case. It seems that a young lady who was on the stage, a Miss Wilson, 
and a very personable individual, and a young doctor had fallen in love and 
had been engaged. He made the mistake of inviting her to visit his parents’ 
home. His father was also a doctor. Unfortunately, there was a mother and 
two maiden aunts who didn’t like the idea of the brilliant young doctor 
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marrying an actress. As a result the engagement was broken and the in- 
evitable breach of promise suit ensued. I was invited to attend. I didn’t pick 
the case out myself; the judge invited me to come. In the course of the trial 
the father went on the stand to explain the breach and testified that the family 
could not get used to Miss Wilson because she had the bad habit of dropping 
her final “g’s.” The court was interested. He asked the witness: “Did I 
nina you to say that Miss Wilson dropped her final ‘g’s’?” Thinking 
that he had a friend in the Aristocrat on the bench the father replied, “Yes, 
Your Lordship, Miss Wilson had that abominable habit.” “My; Oh, my,” 
said the judge, “Lady So-and-So (naming his wife) has always done that,” 
and then turning to the foreman of the jury he asked, “Mr. Foreman, does 
your wife drop her final ‘g’s’?” The foreman, of course, said that she did. 
He wasn’t going to let the Fidge’ s wife have anything on his wife! His Lord- 
ship polled each member of the jury and it developed that all of them had 
wives who dropped their final “g’s.” I read afterwards that Miss Wilson re- 
covered three thousand pounds, or about $15,000. That is a typical case; there 
is no attempt on the part of the judge to brow-beat the jury. There is shown 
a kindly, sympathetic understanding! 

I must tell you about another court, and that is the Admiralty Court. 
Sir Boyd Merriman, President of the Probate, Divorce and Admiralty Divi- 
sion of the High Court of Justice invited me to sit with him. As we came 
in the bench, two handsome fellows in naval uniform emerged from an- 
other door. They were two of the “Elder Brothers of Trinity House”; one of 
the old corporations of London that has charge, among other things, of the 
light house of England. They were there to advise the judge on nautical 
matters. The case I heard tried involved a collision between two large ships 
outside of Liverpool Harbor, while they were adjusting their compasses, in 
which one was sunk. The first witness I heard was a fourth officer, who was 
on the bridge at the time of the sinking of the boat. He was a very young 
man, 23 or 24 years old, and he was making the best he could out of a bad 
situation. After he had been on the stand for a half hour I noticed the two 
men in blue putting their heads together. Finally the one nearer to the 
judge whispered: “We have consulted, Your Lordship, and have come to the 
conclusion that the witness is a liar—a damned liar.” His Lordship nodded 
assent. That is an important part of their admiralty procedure. Boat owners 
of other countries bring their cases before this court because of the technical 
knowledge of the Elder Brothers. For example, I heard an appeal argued 
in the House of Lords between Dutch and Swedish boat owners. The thought 
occurred to me, why could we not do something like that not only in ad- 
mirality, but in patent cases? 

Another thing that impressed me was the way they handled witnesses. 
Only one witness gets into the court room at a time. That has the effect of 
preventing a witness from making good the defects of a preceding witness. 
They make the witness stand while testifying. That helps shorten his answers. 
When a witness comes on the stand he puts his right hand on a Bible and 
in his left holds a typewritten card from which he reads his oath out loud, 
instead of having a bailiff mumble a formula ending up with “Swelpugod.” 
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I saw a witness who was obviously deviating from true north to northeast. 
The judge said to the bailiff: “Will you hand the oath card to the witness? 
I didn’t hear him when he read the oath. Read it again, Mr. Witness; I am 
a little hard of hearing.” The witness read the oath again and got back im- 
mediately upon a course due north and kept it from then on. 

The thing which impressed me most was the condensation of the exam- 
ination—and particularly the cross examination—as well as the fact that there 
was substantially no re-direct. In fact, when counsel indulged in re-direct 
examination, he kept an eye on the judge as well as on the witness, thinking 
that he might be shut off. The theory seems to be that it is the duty of 
counsel to get his evidence out on direct and cross examination. On cross 
examination, where a witness testifies that a car was being driven down the 
middle of the road at fifty miles an hour, counsel will say: “I suggest that the 
car was on the left side of the road—and was going at a speed of thirty miles 
an hour.” I thought that was an example of our pernicious custom of counsel 
testifying without going through the formality of being sworn and taking 
the stand. You know them—they are the most troublesome kind of wit- 
nesses—but that was not the idea at all. The words, “I suggest,” are technical, 
and mean that counsel is calling the witness’ attention to his testimony, and 
that he intends to contradict that testimony by a subsequent witness, and that 
he is giving the witness an opportunity to correct his statement before the 
other side contradicts him. I was obliged to confess that in most American 
courts we do not feel it is necessary to advise a witness that we intend to 
contradict his statements. An English barrister made me a little ashamed 
by saying he did not think that method of treating a witness quite sports- 
manlike. 

One reason why their trials are so short is that every case, before it goes 
to the judge for trial, has to go through the hands of a Master, who gives his 
entire time to the disposition of all incidental matters. I sat for a whole day 
with one of the Masters. He decides if there is to be a jury; whether the 
jury will be an ordinary jury or a special one; whether the case justifies one 
doctor or two doctors as expert witnesses; whether one side has to produce 
certain documents or pay a fixed penalty for not doing so; if there is to be 
a survey or not. If the case concerns an automobile accident, he produces an 
agreement as to the amount of the damages to the car, thus eliminating the 
necessity of producing garagemen and dealers. When the case goes to the 
judge, nothing is left for him or the jury to decide except the seriously con- 
troverted issues. Thus they cut down the time of trials anywhere from a 
third to a half of the time consumed under our procedure. This is a simple 
device we might well copy. 

One peculiar thing in connection with this practice is that every motion 
that is argued involves two motions; first the motion on the merits, second the 
question of costs. The matter of costs is a serious one. In the House of Lords 
I heard one case argued where the judgment was £1200, where counsel said 
that the costs which had accumulated on the way up were larger than the 
amount of the judgment. There is no doubt about it, the costs are a tremen- 
dously serious matter to the English barrister, not to mention the litigant. 
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Why is it that with their inferior system of legal education they produce 
what everyone who goes over there concedes to be the best type of lawyers in 
the world? First of all, the men who go into the practice of law are the 
best men from Oxford and Cambridge. Their raw material is excellent. 
Secondly, these men know from the day they come to the Inns of Court, 
that they are on their very own. There is going to be no chance for the young 
barrister, when admitted, to go into some large law office and bask in the 
sunshine of some great lawyer. They have no partnerships. He gets his briefs 
solely through the solicitors, who control the disposition of court work. The 
third thing that impressed me was the fact that practically every English 
barrister is interested in some phase of public life. One of the greatest dif- 
ficulties from which we suffer is that many lawyers get so immersed in 
private practice that they seem to feel no obligations to the bar, or to serve 
the public in any way. The English Bar is built upon a different principle. 
In fact, every barrister soon realizes that if he is going to get ahead he must 
take part in public life. I was tremendously impressed with how hard work- 
ing the leading barristers are. A successful barrister is in court every day from 
ten until four o’clock, and then is in Parliament until midnight or one o'clock 
in the morning, and then has to prepare his case for the next day and get in a 
few hours sleep. That is typical of the life the leaders pursue. Their work 
keeps them from becoming overweight and that goes even for the highest 
judges. I was very much impressed on the Sunday afternoon while we were 
waiting for the Lord Chancellor to come home for tea by what Lady Hail- 
sham told us as to how, for a period of three or four years she had been in 
the habit of setting her alarm clock at four o’clock in the morning and then 
getting up to coax the Lord Chancellor to go to bed and get some sleep. I 
expressed the doubt whether any country was worth working that hard for, 
but she assured me that the Lord Chief Justice and many other judges worked 
at a similar pace. It was certainly impressed upon me that the leaders of 
the English Bench and Bar are tremendously hard workers. 

The most essential difference between their system and ours is in their 
social life and associations within the Bar. Every day when court is in session 
the barristers eat their lunch at the Inns of Court, and their clubs are so 
exclusive that even the judges are not permitted to take guests there at lunch 
time. True, they do occasionally permit guests to come to their dinners at 
night; but at the noon luncheon all outsiders are barred. The Inns are ruled 
by the Benchers, some of whom are selected from among the older lawyers by 
the Benchers themselves. The higher judiciary all have become Benchers. 
They take their places at the raised table according to order of seniority, and 
so you will find judges and barristers all mingled together in order of the 
time they became a Bencher at the Inn. 

I was invited to attend the Sunday morning service at the Temple. I sat 
behind the Benchers of the Inner Temple. On the other side of the church 
were the Benchers of the Middle Temple. The building dates back to 1165. 
I listened to the most beautiful boys’ choir in the world—and probably the 
worst sermon. It was on Adam and Eve and the apple—as if all the juice had 
not been squeezed out of that long since! Then we went in to lunch with the 
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Benchers of the Inner Temple. Each took his place according to seniority, 
no matter whether he was the Lord Chancellor or the Chief Justice. In each 
row, each Bencher is simply a “Master”; there are no titles there. 

It is this day-in and day-out social contact that makes the English Bar 
what it is. Competition is tremendously keen. The barristers start out as 
“devils,” then become jurors, and later leaders, and if successful, King’s 
Counsel; a select group of about two hundred and fifty, who can only take 
cases as leaders. Thus from the very day that these boys come down to the 
Inns of Court, to the time when they become judges, there is that tremendous 
competition; and I can understand what Lord Erskine had in mind when he 
was asked what his feelings were when he argued his first case. His answer 
was: “My only thought was my little children tugging at the hem of my 
gown.” It is a tremendously competitive system, and they could not live 
under it except for their remarkable social system and its restraints. 

I am wondering if the great lesson that we, as American lawyers, can 
draw from the English system is not this: What we need is a more general 
interest of lawyers in, and a sense of responsibility for our public life; along 
with more intimate social contacts. I am convinced that we need to devise 
ways and means whereby the members of the Bench and Bar can get to 
gether more frequently as lawyers, thinking of the interests of our country 
in a critical time when all standards seem to be breaking down. I was very 
much impressed by a statement of one of the Lords of Appeal. He said: 
“We used to like to think of you Americans as on the frontier, and ask if you 
still had Indians at large, but now we realize that the Norwegian countries 
and Holland, Belgium, France and England constitute the frontier of civili- 
zation; and what they have to offer as law and order has been replaced else- 
where by the absolute will of one man.” I asked him if he had much concern 
over the situation, and his answer was impressive: “I have no concern over 
the situation from without. The one thing that we, as judges, are striving for 
is to see that there is no dissension within.” I am wondering if we, as Amer- 
ican lawyers, do not have a great duty to the public in these days when no 
one knows exactly where we are going, and when recognized standards no 
longer exist. I am wondering if we do not owe an obligation to our country 
to unite in such a way that this country of ours shall never suffer from dis- 
sension from within. I think that is our job and we might accomplish it by 
closely working together. Lawyers should be awake as they never have been 
before to the public obligations, and there is no public obligation so much 
ours as the task of improving the administration of justice. 

The people elect the Chief Executive, they elect the members of the 
Legislature, and they forgive them a great many things because they do elect 
them. They are not expected to be experts, but our judges are held out as 
experts, and so the people expect more than they do from the executive and 
legislative branches—and correctly so, because they are or should be experts 
dedicated to the administration of justice. If the people expect much of the 
courts, criticism is but natural. For what are we most criticized? By and 
large, the people are satisfied with the substantive law, but what they are 
dissatisfied with is the law’s delays and technicalities, and the lack of modern, 
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business-like procedure. To remedy this situation seven great committees of 
the Section of Judicial Administration of the American Bar Association have 
been working on pre-trial procedure; trial practice, evidence, methods of jury 
selection, appellate practice, control of administrative agencies and judicial 
organizations. Reports have been prepared by these committees, and they 
are monumental in scope. For example, take Dean Wigmore’s report on 
Evidence. It has been boiled down to forty pages, stating the changes that we 
need to bring our law of evidence in line with the needs of the Twentieth 
Century. These specific requirements are going to the House of Delegates 
at Cleveland, and if they are approved we are going to appeal to the lawyers 
in every state to adopt them. There are some that you may not like, and some 
that we, in New Jersey, may not like; but they are the concensus of opinion 
as what we need to bring our judicial procedure into line. We are ready to 
present them to the bar, hoping that they will meet with the warm response 
they deserve. There is no method by which we can do more to preserve the 
democratic process of government than by seeing to it that our courts are 
administered in a business like manner. I hope that in this movement we 
will have your support, and, knowing you as well as I do I am sure that we 
are going to have your cooperation. 
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The New Federal Rules of Civil Procedure* 
By T. M. Litrarp 


My discussion of the subject assigned to me will be brief, and will be 
confined to a general explanation of the purpose and scope of the new rules, 
with brief references to the more important changes they will bring about in 
Federal procedure. It would be wholly out of place to attempt a detailed 
analysis of the rules, and I assure you that I will not burden you by at- 
tempting such an analysis at this time. 

The Federal Equity rules, with which we are all more or less familiar, 
have been in force a number of years, and have proven highly satisfactory in 
the handling of equity cases. The practice in Federal Courts in law cases 
has been under the Conformity Act, which specified that in law cases the 
practice applying in the states where the District Courts were sitting should 
govern. The Federal Code of Civil Procedure, however, contained many pro- 
visions applicable to trial of law cases in all the Federal Courts, and wherever 
such statutory provisions applied variances arose from the state practice, 
which would otherwise have governed under the Conformity Act. The Bar, 
as well as the Courts, have long desired that proper steps be taken to get away 
from the confusion in practice that arose under the conditions that I have 
mentioned. Finally in June, 1934, Congress passed an act authorizing the 
Supreme Court to prescribe general rules for the District Courts of the United 
States, forms of process, writs, pleadings and motions, and practice and pro- 
cedure in civil actions at law. Under the authority of this act the Supreme 
Court appointed a very able Committee, headed by Mr. William D. Mitchell 
of New York, formerly Attorney General of the United States, as Chairman, 
and with Mr. Charles E. Clark, Dean of the Yale Law School, as Reporter. 
After several years of laborious and intelligent study, the Committee sub- 
mitted a final draft of the rules to the Court in April, 1937. The rules were 
approved by order of the Court on December 20, 1937, Mr. Justice Brandeis 
alone declining to join in the approval. These rules will become effective Sep- 
tember 1, 1938. They are to be known and cited as the Federal Rules of Civil 
Procedure. Under the terms of the act of Congress, after these rules become 
effective, “all laws in conflict therewith shall be of no further force and 
effect.” 

In a general way the rules constitute a code of procedure comparable 
with but a distinct improvement over the State Codes of Procedure. Any 
lawyer who undertakes a study of these rules, early in the course of such 
study, becomes convinced that they are the products of able workmen. There 
is a conciseness and clarity of language which is impressive. There is an 
abandonment of old technicalities. The rules are designed to bring all phases 
of a controversy before the Court in one suit, so that the entire matter can be 
cleared up at once. I mention in this connection the provisions of Rule 14, re- 
lating to third party practice; Rule 15, relating to amended and supplemental 
pleadings; Rule 16, whereby the trial court is authorized to call the attorneys 


* Delivered at the Fifty-sixth Annual Meeting of the Kansas State Bar Association, May 27, 28, 1938. 
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for all parties before him for a conference, for the simplification of issues, 
amendment of pleadings, obtaining, if possible, admissions of fact, limiting 
the number of expert witnesses, and taking other steps which may aid in the 
prompt and orderly disposition of all matters in controversy; Rule 18, re- 
lating to joinder of claims and remedy; Rule 23, relating to class actions; 
and Rule 24, relating to interventions. 

The third party practice provided for in the rules is an interesting in- 
novation. The defendant is permitted to become a third party plaintiff by 
asking to have summons issued upon a person who is or may be liable to 
him or to the plaintiff for all or part of plaintiff's claim against the defendant. 
In such instances the original defendant becomes a third party plaintiff and 
the new person brought in becomes the third party defendant. While the 
extent to which this rule is applicable will be a matter for future determina- 
tion, it apparently can be invoked when one only of several tort feasors has 
been sued and the original defendant desires to have the others brought into 
the case to share the burden with him; also where the original defendant 
is protected by a surety bond, or insurance of any kind, against the liability 
which the plaintiff seeks to enforce. That these provisions will avoid delay and 
circuity of action seems quite apparent. The confusion which might arise if 
all these various issues were attempted to be disposed of at one hearing is 
avoided by such provisions as those contained in Rule 42b and Rule 54b. 
Under these two rules a separate trial of cross claims, counter-claims, third 
party claims, or any other issues may be ordered for convenience and to avoid 
prejudice; and there may be an entry of separate judgments, at different times, 
at the various steps of the proceedings, finally disposing of particular issues, 
leaving the other issues to be disposed of later. 

Under Rule 18b plaintiff may state his claim for money due him and 
ask to have set aside a fraudulent conveyance, without first having obtained 
judgment establishing his claim for money. Such practice has heretofore 
been permissible in states where the uniform fraudulent conveyance act has 
been adopted, but in the Federal Courts and in many state courts two separate 
law suits had to be tried to accomplish the relief which is thus now very 
properly made available in one action. 

It seems appropriate to call attention to the provisions of Rule 11, con- 
cerning the signing of pleadings. This rule requires that each pleading shall 
be signed personally by at least one attorney of record, and his signature shall 
constitute a certificate by him that he has read the pleadings, and to his 
best knowledge, information and belief, there is good ground to support it, 
and that it is not interposed for the purpose of delay. This rule in substance is 
similar to Equity Rule No. 24, but the penalties provided in the new rule 
are new and are rather severe. A pleading signed with the intent to defeat the 
rule is stricken from the file and the case proceeds as though the pleading had 
not been filed. Furthermore an attorney guilty of signing a pleading that is 
not well grounded or that is interposed for delay may be subjected to ap- 
propriate disciplinary action. 

The distinction between law and equity cases is abolished, and there is 
to be but one form of action to be known as a civil action. This is com- 
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menced by filing a complaint with the Clerk. Subsequent pleadings are con- 
fined to answers, including counter-claims and cross claims, and to replies 
when counter-claims or cross claims are set up in the answer. Demurrers, pleas 
and exceptions for insufficiency of a pleading are forbidden. Motions under 
the third party practice, motions asking for bills of particulars and certain 
other motions may be filed by leave of Court. 

The rules of evidence are liberalized under Rules 43 and 44, in various 
respects, of which I note particularly the following: 

A. Evidence shall be admitted which is admissible under the statutes of 
the United States and under the Federal practice heretofore applied in equity 
cases, and also under the rules of evidence applied in the state courts of 
general jurisdiction in the district in which the Federal Court is sitting. In 
any case the statute or rule which favors the reception of the evidence shall 

overn. 
. B. There is a greater freedom in examining an unwilling or hostile wit- 
ness, or an adverse party, by leading questions. 

C. There is also a standardized and simplified method of producing and 
admitting official records. 

Formal exceptions to the court’s rulings during the trial are no longer 
necessary. I presume, however, that for many years to come the old federal 
practitioners will be heard, in impressive voice and with an air of superior 
intelligence, to intone the well known formula, “Your Honor, I note an 
exception to your ruling.” 

The practice with reference to depositions is entirely revised and the 
details of the rules on this subject should be carefully studied by every prac- 
titioner. Rule 26b provides for a very wide scope in the examination of the 
witness by deposition. If this rule stood alone, a witness whose deposition was 
being taken could be subjected to a terrific grilling, almost without limitation. 
However, under the provisions of Rule 30b, on application to the Court, after 
a notice to take depositions has been served, an order may be made limiting the 
scope of examination and affording reasonable protection to the party and the 
witness; and Rule 30d provides that during the taking of a deposition, if it is 
being conducted in bad faith, or in such manner as to unreasonably annoy, 
embarrass or oppress the witness or a party, the Court where the case is pend- 
ing or the Court in the District where the deposition is being taken, may 
by order stop the deposition entirely or limit its scope. Under the provisions of 
Rule 35, a physicial or mental examination of a party may be ordered by the 
Court if material to the issues of the case. There has heretofore been a marked 
conflict in the Federal Court decisions concerning the power of the court to 
make such an order. 

There are several innovations in connection with trials by jury. The con- 
stitutional right of trial by jury is preserved, but under the new rules there is 
an implied waiver of a jury trial unless a party, within ten days after service 
of the last pleading directed to that issue, serve upon the opposing party 
written demand for a trial by jury upon one or more issues triable of right 
by a jury. The court can, however, on its own motion order a jury trial on 
specific issues or on the case as a whole, and the defendant may demand in 
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writing a jury trial on issues not included in plaintiff's demand. The Court 
may submit the case to the jury without requiring a general verdict but simply 
for written findings upon all issues of fact, or may require the jury, in ad- 
dition to a general verdict, to answer special questions of fact. The answers 
of the jury to special questions are to control when in conflict with the general 
verdict. These provisions are largely new in Federal practice, although they 
conform very closely to the Kansas State Practice, except of course that a 
general verdict must always be returned under the state practice. 

After denying a motion for a directed verdict at the close of the evi- 
dence, the Court can later, after the verdict is returned, or after the jury is 
discharged without rendering a verdict, rule on the motion and dispose of 
the case in that manner, contrary to and notwithstanding the verdict. The 
right of the trial court thus to dispose of a case in which a party is entitled 
to a jury trial under the constitution has heretofore been in serious doubt, and 
these provisions, as found in Rule 50, constitute a very desirable improvement 
in Federal practice. 

Under the provisions of Rule 56 summary judgments may be entered 
after the issues are joined, by filing a motion therefor with or without sup- 
porting affidavits. The practice covered by this rule is a decided innovation. 
It is designed to avoid the long drawn out trial wherefrom the pleadings, 
and admissions of fact, depositions taken and filed, together with the affi- 
davits filed in support of the motion for judgment, it appears that, except as 
to the amount of damages, no substantial issues of fact remain to be tried and 
the moving party is entitled to a judgment as a matter of law. The Court may 
enter, under the provisions of this rule, a summary judgment disposing of 
some of the issues, leaving any remaining issues for trial in the usual manner. 

The rules relating to appeals from the District Court to the Circuit Courts 
of Appeals are likewise revised. I will not attempt to comment on the nu- 
merous provisions covering appeals under the new rules, but will mention 
only a few of the changes. The new Federal appellate practice is very similar 
to the state practice in Kansas, with which we are all familiar. If the appellant 
desires to appeal from the District Court to the Circuit Court of Appeals, he 
simply files in the District Court a notice of appeal and his right of appeal 
is thereby perfected. The notice shall designate the judgment or part thereof 
appealed from, and the name of the Court to which the appeal is taken. The 
clerk of the district court mails to all opposing parties copies of the notice. 
The notice of appeal need not contain any assignment of errors. Failure to 
require assignment of errors is an innovation. However the rules of the 
various Circuit Courts of appeal require specifications of errors to be set out in 
the brief. These appellate court rules will still be in effect, as the new rules 
under consideration are confined to requirements applicable in the district 
courts. The Kansas State practice does not require assignment of errors until 
the brief is printed, and the assignment is then set out in the brief, and as 
a part thereof. This will be the practice under the new federal rules. 


However, Rule 75d reads as follows: 
“If the appellant does not designate for inclusion (in his record on 
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appeal) the complete record and all the proceedings and evidence in the 
action, he shall serve with his designation a: concise statement of the 
points on which he intends to rely on the appeal.” 


This concise statement of points upon which he intends to rely is in reality 
an assignment of errors, although not so named. It will be noted that this 
does not apply except when appellant includes in his record only a part of 
the proceedings. It appears that the rule makers saw no necessity of requiring 
an assignment of errors when appellant designates for inclusion in the record 
on appeal all the proceedings and evidence. It will be sufficient in such 
cases, to specify the errors when the brief is filed, in accordance with the rules 
of the appellate court. 

When only a partial record is ordered by the appellant, by requiring in 
appellant’s designation a statement of the points on which he intends to rely, 
the appellee is given an opportunity to have brought into the record any ad- 
ditional part of the proceedings which he deems necessary to be considered 
by the upper court in passing on the points designated by the appellant. 

Testimony of witnesses may be included in the record either in narrative 
form or in question and answer form. 

I have undertaken this discussion of the new rules with some misgivings, 
as I fully appreciate the fact that there are other members of this association 
perhaps better qualified to deal with the subject than I. My purpose has been 
simply to comment more or less at random upon the impressions I gained as 
I studied the rules, calling particular attention to the more important in- 
novations. It is my opinion that under the new rules the lawyer who has a 
weak case and the lawyer who has not thoroughly studied the meaning and 
purpose of their many novel provisions will be continually running into 
serious difficulties; but the lawyer who has thoroughly mastered the new 
rules will find many new remedies available, the practice greatly simplified, 
litigation less expensive, and the ends of justice attainable more readily and 
in a higher degree than has heretofore been known. 
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President’s -Address* 
By Austin M. Cowan 


Mr. Chairman, Members of the Bar Association of the State of Kansas, and 

Guests: 

At the outset I want to express my deep appreciation of the cooperation 
that has been given me by the officers, members of the Executive Council 
and members of the Bar Association during the past year. The response to 
all requests for assistance or work on committees has been prompt and 
adequate. It has been not only an honor, but a pleasure to serve as the head 
of your organization during the past year. It is unfortunate that time does 
not permit each of the members of the organization to act as president, fur 
the position brings to its occupant a fresh view point and occasion for reflec- 
tion upon the relation of our profession to the life of the community that is 
invigorating to the occupant of the position. 

In the short period during which I have practiced law, I have seen what 
I thought was great advance toward the submission of all human contro- 
versies, national as well as individual, to an impartial tribunal for adjudica- 
tion and determination. As a profession, we are committed to the proposition 
that it is better to have controversies determined and handled by a tribunal 
set up for that purpose rather than to resort to violence or force of arms to 
settle disputes. After the Great War, it appeared for a time that the lawyer 
was to become predominant in the affairs of nations and individuals; that a 
clear and concise presentation to a deliberate body was to become more 
valuable than the strategy of generals; that nations preferred to be fair rather 
than strong; that the large nations were willing to trust their issues to logic 
and not to arms, thus giving to the small countries an equal footing in world 
affairs. But this era, which bade fair to enlarge the scope and field of the legal 
profession and give lawyers an opportunity to practice their profession in in- 
ternational affairs came to a rather sudden termination. Either because of 
economic reasons or because great masses of people are incapable of con- 
trolling their prejudices, first one and then another of the leading countries 
of the world cast aside the ideal of justice and right and resorted to an appeal 
to arms in place of logic and reason. 

In Russia, Italy, Germany and Austria the legal profession has either 
been entirely suppressed or so restricted and emasculated as not to be worthy 
of the name. All semblance of orderly procedure in the courts of those coun- 
tries has been cast aside. The decisions of the puppet courts are determined 
in advance by the dictators. Freedom of speech and freedom of action have dis- 
appeared and those who advocated them have either been hushed or executed. 
Race prejudice and appeals to passion have taken the place of reason and 
justice. Taxes in those and other countries have become discriminatory as 
well as confiscatory. One group or class has been favored, not only in taxes 
but in the right to carry on business and professions at the expense of the 
less fortunate. Open confiscation of property, not only for a few individuals, 


* Delivered at the Fifty-sixth Annual Meeting of the Kansas State Bar Association, May 27, 28, 1988. 
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but for classes, has been, put into practice and upheld as a proper and correct 
method of sustaining patriotism. In the darkest period of the middle ages, 
the rights of individuals were of no more consequence to the ruler of that 
time than to the dictator of today. There was, however, one ray of hope for 
the oppressed in those dark periods of centuries ago—that was the Church. 
In that period the Church was able to exercise some degree of influence upon 
the oppressor to lessen the hardships of the oppressed, but today the dicta- 
tor controls not only the lives and fortunes of the peoples but their religion 
as well. The modern dictator at least has attempted to make religion a part of 
the national program subservient to his will. The great modern inventions 
of radio, telephone and press have been controlled and used to further the 
aims of the dictator. It was once asserted that the pen is mightier than the 
sword, but today in these countries of oppression the sword and pen operate 
hand in hand. The radio and the press are controlled and systematically 
used in a scheme of propaganda to further the claim and might of the sword. 
The dictator not only prevents his people from hearing what he does not want 
them to hear, but he insists upon their learning what he wants them to learn. 
Every subtlety known is exercised to arouse in the dictator’s favor the prejudice 
of the people over whom he rules. In continental Europe the rule of law has 
ceased and we view only a rule of force. 

In our own country in the last few years there has been a significant 
change in the secure prestige of the courts and lawyers. The highest court of 
our nation has been assailed by those in power. When the lawyers went to 
the defense of that court their profession was condemned by the assailants of 
the court. Taxes have become as numerous as rain drops. They involve and 
engulf us. We have become submerged. Regulations by commission have 
succeeded regulations. There are so many regulatory bodies which have to do 
with the finances and daily life of the citizen that the business man cannot 
tell where the jurisdiction of one body ceases and that of another one com- 
mences. There are overlapping state and federal commissions, sometimes 
working in harmony, but more frequently in opposition. About the only 
business which has prospered under these regulations has been that of the 
concerns which furnish data and information to lawyers and business men of 
the ever increasing body of decisions and regulations of the administrative 
organizations of our government. Violation of many of these regulations are 
made offenses, yet no business man can keep informed of the regulations in 
time to avoid violation thereof. The fiats of these regulatory bodies cannot, 
except in a few instances, be questioned or tested in the courts because of 
their multiplicity and evanescent character. In the tax field alone hundreds 
of citizens, because of pure inability to contest, must accept decisions of the 
petty autocrats in the tax departments of the state and nation. Partial con- 
fiscation faces the citizens day after day. A life rendered complex by modern 
inventions in the field of mechanics has become almost unbearable for the 
ordinary business man by reason of the inventions in the field of bureaucracy. 
Many of us agree with Senator Ingalls in his statement: 


“Our appearance here is not voluntary. We are sent to this planet 
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on some mysterious errand without being consulted in advance. Many 
of us would not have come had the opportunity to decline, with thanks, 
been presented.” 


If inconvenience and difficulty were the only penalities of living in a 
dictatorial age, one might learn to adapt or adjust without too much sacri- 
fice, but a study of the cultures which have persisted under such a theory of 
government shows that the personality and ethics of the people living under 
autocracies undergo profound transformation. In the circumstances of life 
which arise when the changing whims and inconsistent impulses of human 
beings are clothed with governmental power, the people must learn that there 
is no one principle or ideal which, will spell safety for them. A loyalty which 
means fortune and safety at eleven o'clock in the morning may mean ruin, 
dishonor and death at noon. In the face of such sudden reversal of conditions 
only a complete right about face which will be convincing will suffice for 
protection. Obviously this must be accomplished by lies and dissemblings 
elaborate and thorough. No one with a love for truth or belief that the main- 
tenance of a moral principle is of value to him could effect such an apparent 
transformation of outlook and come out of such an exigency with his life. 
Under such conditions people must inevitably learn to protect their lives 
by the substitution of any suitable invention of the moment for the ethical 
principles which govern human relationships under conditions of social sta- 
bility when consistent dependable law greater than any one man or group 
' of men assures freedom from the whims of autocrats, be they large or small. 
If we wish to preserve the value with which the Revolutionary Fathers en- 
dowed integrity and moral rectitude we must provide a social stability which 
will make people normally expect consistency and freedom from caprice in 
the conditions under which they hold life and fortune. Law is a rule of cer- 
tainty in whose domain ethical principles prosper. Dictatorship is a rule of 
uncertainty which forces its subjects to discard ethics in favor of expediency. 
The American people will remain honest and capable of devotion to ethical 
principles only so long as they enjoy the social stability which permits the 
safe exercise of these characteristics. 

Respect for government, especially government by administrative bodies, 
is lessened when it becomes apparent to the people that impartiality and fair- 
ness of hearing are lacking in such bodies’ proceedings. Prejudged cases by 
commissions are even more dangerous than prejudged suits by courts, because 
the decisions of the court generally affect but two litigants in a given case, 
while these predetermined decisions of commissions without opportunity for 
adequate and impartial hearing affect thousands by each decision. 

In the past the legal profession has fought autocracy and caprice of 
rulers. Today it would appear that a great struggle confronts us in an attempt 
to obliterate and destroy the whimsical decisions of the petty autocrats of 
bureaucracy. No one of such decisions may affect the individual citizen to 
a great extent but the sum total of the many as they now exist, constitute 
such an aggregation of annoyance, contradictory demands and partial con- 
fiscation as to seriously impair not only the financial stability of such citizen 





PRrEsIDENT’s ADDRESS 17 


but his moral and social stability as well. This struggle of our profession does 
not cease. New dangers are continually confronting us. Ours is a profession 
dealing with the permanence of logic and reason as opposed to the imper- 
manance of expediency and caprice of unfettered human wills. — 

The legal profession sponsors a system of judgments and decisions by 
impartial bodies reached after mature deliberation and opportunity for all 
those interested to be heard. We decry and oppose the methods of the despot 
whose decisions are based upon caprice, whimsy and distorted and ex parte 
hearings. The medium through which the legal profession has worked in 
its efforts to root up and destroy whimsical decisions has been the courts. 
The prestige of courts has, therefore, been a matter of great importance in 
this struggle of logic against caprice. In our republican form of government 
the goal of respect for the judiciary has in a large measure been attained. 
While the majority of the citizens do not often have actual contact with the 
courts, yet it is the faith of the courts which in the final analysis keeps and 
maintains order. It is that inward belief of the citizen that he can obtain 
substantial justice in the court regardless of the mightier power of his ad- 
versary, whether it be private litigation or the government, which keeps our 
form of society in its orbit. Destroy that faith and our civilization declines. 
To the citizens the courts are the last wall which stands between them and 
disaster. It is to the court the individual takes his troubles and disputes. Its 
decision may mean his prosperity or penury. The Courts have in their keeping 
the citizen’s life, liberty, fortune and welfare of his family. Their pronounce- 
ments affect with great seriousness many human beings. For many years 
they have been substantially the only tribunals whose decisions directly 
touched the life of the ordinary citizen, but today we are confronted with a 
new and different situation. The courts, to the ordinary citizen, have reached 
a secondary position. It is only as a reviewing body or an appellate tribunal 
checking, testing and considering a few of the numerous decisions and 
regulations of commissions and administrative bodies that the courts now 
reach the attention of the bulk of our citizenry. The citizen’s contact now 
is with administrative organization rather than with courts. 

What has that contact brought the citizen? What is his experience with 
commissions and bureaus? Remembering that he is accustomed to separation 
of prosecutor from court, of investigator from judge, witnesses unconnected 
with the determinative unit, he finds upon his appearance before the admin- 
istrative tribunal a new and painful situation—an incongruity in Anglo-Saxon 
jurisprudence. An employee of the administrative board has made a prelim- 
inary investigation long before the citizen summoned to appear has any 
inkling of any complaint. That employee has reported the results of his in- 
vestigation with recommendations and conclusions to the administrative tri- 
bunal. His report has been perused by the members of the Board and 
complaint authorized. The prosecutor is the lawyer and legal advisor of the 
body which is to determine the controverted questions. The members of the 
commission who are to decide the issues have already reached tentative con- 
clusions on the matter involved by reason of their perusal of the preliminary 
investigation made by their own employee. The procedure is conducive to easy 
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proof of guilt of the party complained against. The accused is not confronted 
with the witnesses against him but the complaint is tried upon heresay and 
vague rumors. Is it any wonder that the citizen thus brought before such a 
body loses all respect for administrative tribunals; that uncertainty and un- 
easiness are abroad in our business world? 

Faith in government and continued stability of our social order depends 
upon implanting in administrative bodies that same impartiality, that same 
completeness of hearing and opportunity to be heard, that should prevail in 
the courts. The burden which rests today upon the legal profession, in my 
opinion, is not so much continued prestige of the courts but in creating 
prestige for decisions of administrative bodies through reorganization of such 
units, the prescribing of adequate yet not too technical system of procedure 
and insistence upon impartiality of determination and certainty of conduct. 
The commissions are with us. We must accept them. All commissions, of 
course, are not guilty of partiality or inadequacy of hearing. Some are very 
deliberate, consistent tribunals. But many administrative bodies have not 
reached such a high plane and some even appear to evince no desire to attain 
such a level. It, therefore, behooves us not only to study the new phases of 
the law presented by such bodies and prepare ourselves to represent our clients 
before them, but to help establish for such bodies a technic and adequacy 
of hearing and determination as will give them in the public mind the same 
standing as the courts have enjoyed in the past. 
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Some Changes in the Substantive Law in the Proposed 


Probate Code* 
By Harry W. FisHer 


The necessity for a revision and codification of the Probate Law of the 
State has been recognized and considered for a good many years. As they 
exist, our statutes on this subject are a collection of independent acts ac- 
cumulated through the years by independent legislation upon many different 
subjects. The uncertainty and indefiniteness of many of the phases of these 
acts make them unsatisfactory. 

In several recent sessions of the legislature in the Judiciary Committees 
have considered a general revision of the act. Each time the matter is brought 
up it is laid aside for a more convenient season for it is recognized as a 
difficult and tedious task. 

The Judicial Council has undertaken to arrange a general revision and 
codification of the act. They have called to their assistance Samuel E. Bartlett, 
a lawyer of great learning upon the subject, and the result is the proposed 
draft printed in the April Bulletin of the Judicial Council. 

A few fundamentals have been adhered to in the arrangement of this 
material. The first is to make the act plain and easily understood. Second, 
brevity has been considered important. Third, it has been the desire of all to 
make few changes in the substantive law and to suggest only such changes as 
would meet with general approval. 

It is imperative that these principles be adhered to as after all the ques- 
tion is a legislative matter and it is important that the act be so presented as 
to merit and have the approval of the Legislature. 

Obviously, material changes in the substantive law would provoke dif- 
ference of opinion which might seriously interfere with the passage of the 
act. We believe much has been accomplished in this draft. 

I. a overlapping, needless and confusing sections have been elim- 

inated. 

2. While much new material is added, the act reduces the number of 
sections by half and also the separate sections are shorter and their 
meaning plainer. 

3. It is so arranged as to be easily found and when found one will be 
sure one has all the law on the subject. 

4. Much can be said for the clarity of the language used. 

5. The substantive law and procedure have been separated to a great 
extent. 

This paper is designed to direct attention to, and explain briefly, some 
of the more important changes which would be made in the substantive law 
were the proposed code adopted. 

By use of the terms “Representative” and “Fiduciary” in the first article, 
four sections of the present law are brought together. This has the effect of 
making both the law and the procedure more uniform. 


* Delivered at the Fifty-siath Annual Meeting of the Kansas State Bar Association, May 27, 28, 1938. 
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Article 2 enlarges the Jurisdiction of the Probate Court somewhat, and 
states this Jurisdiction definitely. Terms of the Probate Court are abolished. 
It makes definite provisions for a Deputy Clerk as well as a Probate Judge 
pro tem. This article also consolidates and rearranges the requirements for 
records to be kept by the Probate Court. These requirements are now scat- 
tered through some thirty odd sections of the act. It is believed that the records 
required in this act will be sufficient to properly take care of the business 
of the Court and make the practice uniform throughout the State. 

Article 3 brings together the law with reference to homesteads and allow- 
ances. The principal changes are (1) Provision for allotment of realty is 
omitted. (2) The homestead is not subject to partition when the children 
become of age unless the surviving spouse remarry. (3) It is made plain 
that the provisions of the act apply to both husband and wife. (4) Allowances 
to the survising spouse are made uniform. It will be remembered that these 
allowances in the estates of farmers, merchants, mechanics, professional men 
etc., vary greatly. Not only are the allowances made uniform but it is be- 
lieved more equitable. (5) The act makes plain who holds the title to the 
allowances. (6) It also settles the question about allowances in case of election 
to take under a Will. 

Article 4, dealing with the descent of property, clarifies the subject and 
omits some ambiguous provisions. (1) Section 26 provides for descent of prop- 
erty of descendents who have no spouse, children or parents and provides that 
the property shall descend to the heirs of such parents respectively (exclud- 
ing their respective spouses). There is some question whether this is in fact a 
change but it at least makes the question clear and it would, seem desirable to 
keep the property of a descendent within the family relationship. (2) Prob- 
ably the most radical change is in limiting the descent to relatives of the 
4th degree. It seems advisable to place a limit at some point and the majority 
of the Council felt that this was far enough removed. Methods of computation 
of the degrees of relationship are definitely set out. 

Article 5 dealing with Wills contains perhaps more changes than else- 
where and should be studied by all parties interested. So far as we know, 
nothing of importance is omitted and an adequate provision is made for 
all contingencies which may arise. The question of an election to take is 
simplified and the Probate Judge is not required to practice law in advising 
the surviving spouse whether or not to elect to take under the Will. 

If no election to take under the Will is filed, the spouse takes under 
the law. 

Article 6 requires study. There has been considerable demand of the 
Legislature in recent years to enlarge the powers of Administrators with ref- 
erence to authority to lease real estates particularly for oil developments and 
with reference to tenant rentals. Most lawyers observe that, although the 
law does not contemplate it that administrators are generally handling crop 
rentals on lands of deceased persons either with or without the consent of 
the heirs. (1) This act provides that executors and administrators shall have 
the right to the possession of all real estate except the homestead. (2) Ad- 
ditional provision is made for the execution of leases and the term “lease” is 
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defined. The law with reference to residence of executors is modified and 
provision is made for a resident agent. (3) The matter of depositing Wills in 
the Probate Court is somewhat modified and the fee is eliminated. It is 
thought that the practice of leaving Wills with the Probate Court should be 
encouraged. There are a good many arguments in favor of this method of 
preserving Wills prior to their use. 

Article 7 dealing with the estates of non-residents makes little change 
in the present law. What changes are made in this connection, mostly occur 
under procedure. 

There is no Substantive change in partnership estates. Article 10 dealing 
with Bonds should be a substantial improvement. All the provisions on this 
subject are collected under one head and the provisions simplified. The amount 
of the Bond is reduced to 125% of the value of the estate to be handled. This 
reduction under modern conditions seems to meet general approval. 

There is also added a provision for terminating the liability of Bondsmen 
during the course of administration. The liability upon Bonds is definitely 
fixed. Other new or changed features which especially require attention are: 
1. Section permitting an executor or administrator to continue descendents 
business. 2. Matters of inventory and appraisment are consolidated and sim- 
plified. 3. Provisions with reference to testementary trusts are new. 4. Living 
trusts are expanded to include estates of incompetents as well as minors. 
5. Guardians upon termination of trusts settled with the court instead of the 
Cesti Que Trust. 6. The law is modified with reference to estates of convicts 
and the rules applicable to estates of incompetents apply. 7. The duties of 
executor and administrator and guardian are collected from many different 
sections of the present act and consolidated where they may be found. 

Probably the most important single change in the entire act, is that 
giving the Probate Court authority to determine who are the heirs of the 
deceased. We have all been confronted with the troublesome problem of 
getting a final determination on this question. Present provisions have been 
adequate to relieve the administrator of responsibility in his settlement, 
but great uncertainty exists in determining who are the heirs inheriting a 
piece of real estate not necessary to be sold by the administrator. This new 
act provides a definite procedure whereby all parties are bound by the finding 
of the Probate Court. 

A very useful procedure is provided for paying advancements on dis- 
tributive shares prior to final distribution. This is done upon notice to 
interested parties and finding of the court so that the administrators may 
safely make the payment. 

The troublesome question of where and how to contest a Will is dealt 
with and one procedure provided originating in the Probate Court. 


PROCEDURE 
The portion of the new act dealing with procedure will be specially 
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dealt with in another discussion. We believe there are many desirable improve- 
ments in this article of the act. 


CONCLUSION 


While the proposed act will comprise a lengthy bill, it must be re- 
membered that it contains only approximately one-half as many sections as 
will be repealed and that in the new act, the sections average shorter so that 
members of the Legislature may be assured that it will in fact reduce the 
Statute law in volume. It is urged that the lawyers study the act and make 
suggestions as to its improvement and that they discuss the matter with their 
members of the Legislature. A general approval of the bar will be a great 
aid in procuring the passage of the act. 
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Avoidance of Insurance Policy for Misrepresentation* 
By Harry O. JANICKE 


In discussing the matter of misrepresentation I am confining myself 
almost wholly to the Kansas decisions dealing with the effect of Section 
40-418, General Statutes of Kansas, 1935, which was first enacted in 1907, 
and which reads as follows: 


“No misrepresentation made in obtaining or securing a policy of 
insurance on the life or lives of any person or persons, citizens of this 
state, shall be deemed material or render the policy void unless the 
matter misrepresented shall have actually contributed to the contin- 
gency or event on which the policy is to become due and payable.” 


A very able discussion on the general field of “Life Insurance Represen- 
tations and Fraud,” written by several students at the University of Kansas, 
appeared in Volume 6, No. 3, The Journal of the Bar Association of Kansas, 
which goes into the changes that have come about in this field, but this 
article touches only lightly upon the particular effect of the statute above 
referred to. 

The first case of any seeming importance that directly involved the con- 
struction of this statute appears to be Newton vs. New York Life Insurance 
Company, 95 Kan. 427. In that case the beneficiary, a resident of Chicago 
at the time of the issuance of the policy and at the time of his death following 
a surgical operation for ulcer of the stomach, prevailed in the trial court, 
and the company appealed upon the ground he had misrepresented facts in 
his application concerning a disease of the lungs, that he had stated he had 
not suffered from any disease of the stomach or intestines except in 1906, and 
that he had never consulted any physician except for one instance of pneu- 
monia and fever, and that no insurance company had examined him for 
insurance without issuing him a policy. 

In special findings by the jury they found he had made true answers to 
all the questions. While he had had tuberculosis the court said that the evi- 
dence showed he had recovered and that it had nothing to do with his death. 
The court found the evidence showed he had frequently had indigestion, 
but there was a conflict of authority as to whether or not that was a disease. 

The appellate courts felt there was an abundance of evidence to show 
that he had falsified as to his consultation with physicians, but they let the 
matter rest upon the finding of the jury. 

A medical director for another life insurance company testified, accord- 
ing to the records for his company, the insured had made application for a 
policy and then testified, 


“After examining the record of Newton’s application, I find that 
it was concluded to decline his application on the 12th day of March, 


1908.” 
The appellee adopted the theory that this evidence was merely a conclusion 
* Delivered at the Fifty-sixth Annual Meeting of thé Kansas State Bar Association, May 27, 28, 1938. 
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of the witness and there was no positive showing that the policy was not 
issued. Our supreme court adopted this theory, but did state, 


“We cannot bring our minds to the conclusion that the jury’s first 
finding of fact on that point should be overturned. We prefer to let it 
rest on the finding of the jury rather than to permit it to be governed by 
Section 4200 of the General Statutes of 1909. (Now 40-418.) 

“Indeed, we have grave doubt as to whether a misrepresentation of 
this sort would not be material in every application for an insurance pol- 
icy. An insurance company has a right to be put on its guard by a frank 
and truthful answer to a question of this sort. We could not say as a 
matter of law that a misrepresentation of this sort is ever immaterial.” 

This statement in the opinion, to my mind, is in conflict with syllabus 1, 
based on this opinion, which reads as follows: 

“The withholding or misrepresentation of facts in an application 
for life insurance will not defeat the insurance policy unless those facts, 
thus withheld or misrepresented pertain in some degree to the malady 
which occasions the death of the insured. Following Section 42 of the 
GS. of 1909.” 


However, the first statement read does seem to forecast the opinion in Becker 
vs. Kansas Casualty & Surety Company, hereafter referred to. 

This statute is next touched on in Sharrer vs. The Capitol Life Insurance 
Company, 102 Kan. 650. The insured died of cancer of the stomach, but 
there was no certain evidence he had cancer at the time of the application, 
or stated other than in good faith that he had had no disease of the stomach. 
He also answered “No” in response to the question, “How often in the past 
five years did you consult a physician?” although the evidence showed he had 
consulted various doctors concerning digestive disturbances and received some 
treatments. The court based its decision in this case on the fact that the state- 
ments were representations and not warranties, and that even though the 
statements were incorrect in fact that they were made in good faith and that 
there was ample evidence for the jury to find that the claims of existing 
cancer and fraudulent statements were not sustained. 

We now come to the case referred to a moment ago, Becker vs. Kansas 
Casualty & Surety Cmpany, 105 Kan. 99, wherein Carrie Becker, the bene- 
ficiary in a health and accident policy procured by her husband, Jacob, who 
had died by means of an accidental gunshot wound, brought suit to re- 
cover for the death benefit provided in the policy. 

The case was submitted to the trial court on agreed statement of facts 
and the trial court decided certain statements in the application were untrue 
and would have had the effect of avoiding the policy but for the statute with 
which we are now concerned. It was very evident that any misrepresentations 
he made could not have contributed to his death from a gunshot wound. 
The supreme court held that the statute applied to a health and accident 
policy carrying a death benefit, but found against the beneficiary on other 


grounds. 
The insured had an application pending for further insurance at the 
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time he made application to the defendant company, but answered that he 
had no other application pending. He stated he had received no indemnity 
for accident or illness; but as a matter of fact had received $25.00 on a claim 
made ten years prior, that he had not been ruptured, but in fact he had had 
a rupture thirty years prior to the application. The court then admits that 
the representations having been made and being untrue that the question 
arises, 

“Are they rendered innocuous by the statute quoted? Under it the 
misrepresentations are immaterial unless the matter misrepresented ac- 
tually contributed to the accidental death of the insured. It is the view of 
the court that false representations as to a physical condition which was 
in no way related to the death of the insured, do come within the exemp- 
tion of the statute and would not defeat the policy.” 


The court did find that the untruthful representation about the rupture 
was immaterial because it had no relation to his death, but goes on to say, 


“The court holds that a different rule applies where the facts mis- 
represented or fraudulently concealed are such as increase the moral risk, 
and which, if known by the insurer, would probably have prevented 
the issuance of the policy. Misrepresentations of this character, although 
they do not directly contribute to the contingency of death, are deemed 
not to be within the purpose of the statute. Such misrepresentations 
never can contribute to the contingency insured against, and therefore 
it is held that the statute does not apply to or render them harmless.” 

The court stated these representations were material, 

“As the company might well have declined the risk upon one who 
was bargaining for a great deal of such insurance, and that application 
was so recent that it may have been a conscious rather than an innocent 
misrepresentation.” 

The court flatly finds in the Becker case that representations involving 
a moral risk are not contemplated by the statute and that, therefore, the statute 
does not apply, but at the same time reaffirms its position as to any repre- 
sentations made concerning a specific condition of health which did not con- 
tribute to the contingency of death, and goes so far as to state concerning 
fraudulent representations which would increase the moral risk, 

“Misrepresentations of this character, although they do not directly 
contribute to the contingency of death, are deemed not to be within 
the purpose of the statute. Such misrepresentations never can contribute 
to the contingency insured against, and therefore it is held that the 
statute does not apply to or render them harmless.” 

This particular case was cited in Russell vs. United Casualty Co., 123 
Kan. 282, wherein the court stated, 

“This court is satisfied with the decision in the Becker case, but it 

does not determine this controversy.” 


Our court has, of course, held in Glasgow vs. Woodmen of the World, 
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107 Kan. 354, that the statute does not apply to certificates issued by fraternal 
benefit societies. 

It seems to me that there is more of a moral risk involved with a man 
who conceals and misrepresents some condition of health, or conceals or 
misrepresents that he had never received any indemnity for accident or ill- 
ness, or who represents that he was not applying for other insurance. Of course, 
the general rule has been to construe the policy most strictly against the 
company under all circumstances. However, with the vastly increased amount 
of statutory law governing policies and provisions thereof it would seem only 
proper the court should do away with this rule. 

In Klein vs. Farmers and Bankers Life Insurance Company, 132 Kan. 
748, no mention is made of the statute. The principal question decided being 
that the company had not made a contract of insurance when in fact the 
applicant was then sick and suffering from a serious disease and the required 
premium had not been paid. Klein himself had been passed by the company 
medical examiner and later died of pernicious anaemia, the policy not having 
been delivered, although there was no evidence to show that Klein knew 
of the nature of his disease at the time of his application. 

Klein stated he had not consulted a physician in the last ten years, but 
the evidence showed that he had done so and that an examination had 
disclosed pernicious anaemia. The court stated, 


“The fact of the examination was a material one, and if it had been 
answered truthfully it would have enabled the insurance company to 
have pursued the inquiry . . . and if it had learned that the applicant 
was afflicted with a serious disease it naturally would have refused to 
insure him.” 


While a great deal is written in this opinion relative to the question of 
good health upon delivery of the policy and the attaching of liability thereby, 
it appears to me that the principal point relied on by the court was that the 
policy had not been delivered and the premium paid, and in effect that the 
court treated the particular clause of the application and policy which stated, 


“That no liability shall attach to the company until the first pre- 
mium is paid and the policy is delivered to and received by the applicant 
while in good health.” 


as being in fact a condition precedent, the performance of which was essen- 
tial to the contract’s existence, as was later on determined in Hurt vs. New 
York Life Insurance Co., 51 Federal 2nd 936; 53 Federal 2nd 453, of which 
we will hear more later. 

It was held in Hayslip vs. Insurance Company, 112 Kan. 189, that an 
alleged false statement in the application touching the cause of his father’s 
death, which was either accidental wound or suicide, was immaterial under 
the statute now discussed. The court quoted syllabus 1 of the Newton case, 
heretofore mentioned, in regard to the immateriality. 

In the case of Scott vs. National Reserve Life Insurance Company, 143 
Kan. 678, the supreme court reversed the trial court which had sustained a 
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demurrer to the defendant’s evidence on the ground that the defendant did 
not sustain the burden of proving the fraud alleged. The matter was sent 
back for new trial with the requirement that the issue of fraud be submitted 
to the jury. Justice Harvey dissented, holding that the supreme court could 
not go into the evidence and that there was ample evidence to sustain the 
trial court’s ruling. 

The insured in this instance had made a direct statement that he was in 
good health, free from diseases and injury and he had never been examined 
by any life insurance company without a policy being issued, all of which 
were incorrect. The court stated as to the insurance company’s examination, 


“We think this false answer to question 6A was a material one 
which would change the attitude of the company as to the risk pro- 
posed.” 


The supreme court held in response to the question concerning his good 
health the insured had merely made a statement of opinion. It would seem 
definitely that Justice Dawson’s observations and dissent should have prevailed. 
The court does not mention the statute 40-418 in this opinion, therefore, pre- 
sumably, basing its ruling upon the law laid down in the Becker case. 

In Brown vs. Metropolitan Life Insurance Co., 146 Kan. 300, the com- 
pany denied liability in a suit to recover on a life insurance policy which had 
been reinstated something over a year after its original issuance, basing its 
denial on the claim that the insured made false misrepresentations as to his 
good health and as to whether he had had any ailment or consulted any 
physician since the date of the policy. The court specifically held 40-418 re- 
ferred only to the original issue of the policy and did not apply to the facts 
of this case because the inquiry concerned only the application for reinstate- 
ment. The court lays down practically the same basis of law as was held 
in the Becker case, although basing it on a different proposition, the court 
stating, 

“Had the company known of the situation it would have been in a 
position where it could have intelligently accepted or rejected his ap- 
plication for reinstatement.” 

and 

“That the company was entitled to know that he had claimed to 

be ill and had consulted physicians.” 


The court again cited with approval from Klein vs. Farmers and Bank- 
ers Life Insurance Company, heretofore referred to, as to whether the repre- 
sentations made were made, and then to confound its holding in the Scott 
case, last above referred to, cites Scott vs. National Reserve, 144 Kan. 224, 
to the effect that, 


“Where the proof of alleged fraud becomes so conclusive by un- 
contradicted evidence and written admissions showing falsehood, con- 
cealment and misrepresentations to the disadvantage of the other party 
to the insurance contract, the question of existence of fraud becomes a 
matter of law instead of an issue of fact for the jury.” 
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We now come to the case of National Reserve Life Insurance Company 
vs. Humphreys, 145 Kan. 373. The court found that the statements made by 
the insured were not fairly susceptible of interpretation, that they were un- 
truthful, but that if the facts were misrepresented Section 40-418 controlled, 
since the facts misrepresented did not contribute to the death of the insured. 

This opinion was written by a divided court in which the minority opin- 
ion based its decision solely upon the statute. The majority opinion very 
definitely seems to have been corrected by the Jeffries case, hereinafter referred 
to, for the representation concerning the previous medical examination in the 
Jeffries case is definitely referred to as the last medical examination by the 
company and the date of his previous application. 

Humphreys made application on August 5, 1933. No medical examination 
was required, but on August 9 Humphreys signed a health certificate which 
recited, 


“Since the date of my last statements and/or medical examination 
in connection with insurance on the life of Joseph R. Humphreys .. . 
applicant has not undergone any medical or surgical treatment . . .” 


After receiving the application and health certificate the plaintiff delivered 
a policy dated August 5th. This policy lapsed for non-payment of premium, 
but was reinstated on Humphreys’ application in September of 1934, in which 
he made the statement that since the date of his last medical examination in 
connection with his insurance under this policy that he had not undergone any 
medical or surgical treatment. Humphreys died in June, 1935. 

Plaintiff alleged that the recitals of the health certificate and the applica- 
tion for reinstatement were false; that in 1929, nearly four years after he had 
procured his first insurance policy from the plaintiff, that he had been af- 
flicted with hyperacidity and ulcer of the stomach and had been subjected 
to a surgical operation for gastric ulcer. There was no allegation that the 
gastric ulcer or hyperacidity had anything to do with the cause of his death. 

The majority of the court found that there was no untruthfulness in 
the health certificate of August gth, as the date of his last statement had been 
August 5th of the same year and that the surgical operation of 1929 had no 
bearing on the truth or falsity of the statements in the health certificate. The 
same critical reasoning was applied with respect to the application for re- 
instatement in 1934. The court went on to say that false statements in appli- 
cation for insurance, whether they be characterized as conditions precedent 
or as misrepresentations, they could not affect the result of this case by reason 
of Section 40-418. 

The reference made to conditions precedent arises out of the short dis- 
cussion in the opinion on Hurt vs. New York Life Insurance Company, 51 
Federal 2nd 936, 53 Federal 2nd 453. In the Hurt case there was a clause in 
the application as follows: 


“It is mutually agreed as follows: 1. That the insurance hereby 
applied for shall not take effect unless and until the policy is delivered 
to and received by the applicant and the first premium thereon paid 
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in full during his lifetime, and then only if the applicant has not con- 
sulted or been treated by any physician since his medical examination.” 


The plaintiff in that case contended that the disease for which insured 
was treated between the date of medical examination and delivery of the 
policy, namely a malignant bladder ailment, did not contribute to his death 
and that, therefore, plaintiffs were entitled to recover under the provisions 
of Section 40-418. 

The court held that the proviso quoted created certain conditions pre- 
cedent to the taking effect of the insurance coverage which were valid and 
enforceable and that a condition precedent was not embraced within the 
word misrepresentation and that is not within the purview of the Kansas 
statute. 

In a rehearing on this case the court merely went into the judicial con- 
struction placed upon the statute by Kansas and Missouri and stated, 


“The Kansas statute does not include events which must occur or 
acts which must be done in the future before liability shall arise under 
such a contract already made. Misrepresentations or warranties may be 
made to secure a contract. Not so with conditions precedent. They are 
agreed to, not made, and either occur or are performed to breath life into 
a contract or cause obligation to arise thereunder. The phrase, ‘made in 
obtaining or securing a policy,’ is appropriate when used with misrepre- 
sentations or warranties, but not when used with conditions precedent.” 


It rather seems to me that the actual reasoning in these cases takes us 
back to our court’s actual reasoning results in Klein vs. Farmers and Bankers 
Life Insurance Company, although in the Humphreys case our court states, 


“Moreover, our statute so precisely covers the point that whether 
the allegedly false statements be characterized as conditions precedent 
or as misrepresentations, they could not affect the result in this case.” 


It is, of course, noted that the misrepresentations in the Humphreys case 
were based on a condition of health wherein the insured failed to disclose 
he was afflicted with hyperacidity and ulcer of the stomach and had been 
subjected to a surgical operation for gastric ulcer. The plaintiff's petition 
did not allege that his death was caused in any degree from this condition, 
nor did the plaintiff's petition allege that any clause of the policy could be 
treated as a condition precedent, and from the language of all parts of the 
contract quoted there would not seem to be any similarity between the clause 
construed by our circuit court of appeals as being a condition precedent, and 
the clause in Humphrey’s contract. 

The latest case that I have been able to discover is National Reserve Life 
Insurance Company vs. Jeffries, 147 Kan. 16. This was a case involving the 
issuance and delivery of a life insurance policy without medical examination 
and on the strength of statements contained in a health statement executed by 
the applicant. 

The action was brought to cancel the life insurance policy on the ground 
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of fraud by reason of the fact that Joseph J. Boyle, the assured, was not in 
good and sound health, as represented, at the time of the issuance and de- 
livery of the policy, and the fact that he had represented untruthfully that he 
had undergone no medical treatment since the date of his last medical ex- 
amination upon which a policy of insurance had been issued. 

The syllabi in four paragraphs does not mention Section 40-418 or in- 
dicate that it was considered in the decision. The trial court made findings 
of fact and conclusions of law and rendered judgment in favor of the 
beneficiary. 

The representations and statements in a health certificate which was not 
attached to the policy at date of issuance were not considered, but the whole 
decision seems to rest on the second of two declarations in the original ap- 
plication, which reads as follows: 


“2. That, except as otherwise stated in the form of receipt hereto 
attached, there shall be no contract of insurance until a policy shail 
have been issued and delivered to me and the first premium paid there- 
on during applicant’s lifetime and continued good health, and that such 
delivery and payment shall constitute acceptance of the policy as issued.” 


The evidence disclosed that the policy was issued in 1933, that the in- 
sured had been treated for hypertension or high blood pressure from 1931 
to 1934 and that his death was primarily caused by hypertension. A part of 
syllabus 2 relative to this phase of the case reads, 


“Where the policy is issued and delivered without the requirement 
of a medical examination and the applicant is relieved of such exam- 
ination solely by reason of his written representation of good health, 
such clause is applicable to the applicant’s condition of health at the 
time of such representation, and the policy may be avoided where the 
applicant had actual knowledge, at such time, that he was not in good 
health.” 


The record here discloses no specific representations on illness, although 
the court stated, 


“The issuance of the policy without medical examination depended 
solely upon the truthfulness concerning the representation as to good 
health. That representation was known by the insured to be the sole 
condition upon which he obtained the policy.” 


However, in the body of the opinion the court states, 


“The matter misrepresented having actually contributed to the 
contingency or event on which the policy was to become due and pay- 
able, the misrepresentation was a material one, and rendered the policy 
void.” 

and cites 40-418 and National Reserve Life Insurance Company vs. Hum- 
phreys. 
We therefore find the court basing its decision upon Section 40-418 by 
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reason of the materiality of the misrepresentation and also finding that the 
policy could be avoided by reason of a misrepresentation as to good health. 

It, therefore, seems to me the court could not have found any misrep- 
resentation as to good health when no representation was made at all, and 
would have had to find that the contract of insurance did not become ef- 
fective except if issued and delivered and the premium paid during applicant’s 
lifetime and continued good health. 

In making a number of these observations I have not gone to the orig- 
inal abstracts or transcripts, but have taken so much of the facts as appeared 
in the court’s opinions. These may in some instances be misleading, but it 
occurs to me that the law on these various matters is not at all clearly defined 
by our court, and it would seem to me extremely difficult for any attorney 
with all of these various cases before him to give a definite opinion on the 
law as it might pertain to a given set of facts presented for his attention. 

I have presented these various matters more with an idea of evoking a 
discussion than of making suggestions, or of finding fault, but do believe 
that this particular phase of insurance law needs, if not legislative refinement, 
some judicial refinement. 
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Probate Procedure* 
By W. D. Vance 


Were it not for the vital importance of the subject assigned, I should feel 
that the probable repetition of statements and observations of previous speak- 
ers would be in bad taste and in no sense justified. There is, as has been and 
will be demonstrated, the highest degree of justification in repeating many, 
many times, a goodly number of the statements and suggestions made today 
by others on this program. 

My first observation is, that we do not have now, and never have had, in 
the State of Kansas, any code or rules of procedure applicable in probate 
courts, deserving of the name or designation “probate procedure.” 

I shall hazard the assertion that only a limited number of the members 
of the Bar of Kansas fully appreciate the almost total lack, at present, of any 
guide to be followed in the handling of matters under the jurisdiction of our 
probate courts—a jurisdiction which, for the most part, is not only original, 
but in the main an exclusive jurisdiction. 

For myself, I have but recently, and in fact, in an effort to prepare some- 
thing on this subject, diligently searched our existing statutes to find some 
semblance of provisions and rules to be followed in the preparation, pre- 
sentation, consideration and determination of subjects cognizable before the 
probate courts—but my efforts were mostly in vain—the realization that the 
confusing, imperfect, and guesswork mass we have is a disgrace to our pro- 
fession, the lawmakers, the citizens and the courts, serves to make me a 
champion of the proposal for the adoption of a complete, yet simplified code 
of procedure for our probate courts. 

Strange as it may be, the fact remains, that as individuals and collectively, 
we have just drifted along in a sea of confusion and lack of system and not 
concerned ourselves to render the aid necessary to the betterment of a sad— 
a bad—and disgraceful situation. 

Before proceeding with a discussion of the things that can be done to 
remedy this condition of affairs, I want to suggest, yes—insist, that every 
member of the Bar owes a duty to take the time to really study and analyze 
this subject—and doing this, become a convert to the need and really enlist 
in this worthy cause. 

If you will thus act, you will very willingly become an unselfish booster 
for the proposed code of probate procedure I shall now further discuss. 


‘ 


Wuart Is Proposep 


I shall not indulge in praise to any extent—though the men who have 
given so unstintingly of their time and labor, are to be most highly com- 
mended—and so far as known to me, are—Samuel E. Bartlett, E. C. Flood, 
Justice W. W. Harvey, Charles L. Hunt and other members of the Judicial 
Council—a work faithfully and well done, but far from completed. 


* Delivered May 27, 1938, before the Bar Association of the State of Kansas, at Wichita, Kansas. 
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The code as proposed may be said to provide in detail for and would 
give the results following: 


(a) Eliminate all ex parte, snap judgment proceedings now constituting 
the major practice and procedure in our probate courts. 

(b) Provide a detailed, simplified set of rules and guides for use in most 
every matter and proceeding cognizable in such courts. 

(c) Eliminate the confusing, meaningless and overlapping provisions 
now existing under our statutes, and frequently guessed at by our 
District and Supreme Courts. 

(d) Provide a method of giving notice of proceedings, hearings and other 
matters which will be uniform and of certain meaning and effect. 

(e) Insure that the findings and judgments of the court shall be of bind- 
ing and conclusive force and effect, by making the same adversary 
in character. 

(f) Provide and furnish a basis for title to property involved in pro- 
ceedings carried to effect in such courts. 


Under the proposed code those general subjects are treated and carefully 
thought out provisions set forth as applied thereto, viz., pleadings, parties, 
notice, hearings and rules of evidence, settlements and determination 
descent, sale, lease and mortgage of realty, specific performance of contracts, 
estates of absentees, commitment of insane persons, adoption of children, ci- 
tation and disclosure proceedings, opening of judgments relating to heirs and 
other distributees, guardianships and appeals. 

Time will not permit and I doubt that your interest would hold, to 
analyze and discuss all details provided relating to the subjects just men- 
tioned, and so I shall confine myself to those proposals and the changes and 
additions contained in the code, which to my mind, are vitally important 
and the most distinct improvement in our law concerning probate procedure. 


These will be discussed in order of thought, rather than importance, and as 


follows: 
ProcepuRE Becomes ADVERSARY AS EXHIBITED BY THE FOLLOWING 


(1) Preapincs: The form is simple and quite analogous to the pro- 
visions of our civil code; are required in some form in connection with every 
proceeding, claim and hearing; and is excellent in regard to guardianship 
matters in requiring definite information (wholly lacking at present). 

(2) Parties: In probate of wills and administration of intestate estates, 
the person initiating the same must have an interest, and in guardianships, 
while any one may institute the proceedings, prior right is recognized in a 
minor over fourteen years of age and of sound intellect, natural guardians, 
and testamentary guardians in the order named. Other provisions are set forth, 
but are less in importance than those just mentioned. 

(3) Venue: Very definite and understandable provisions are made which 
will remove considerable doubt now existing in Kansas. 

(4) Notice: This subject is very ably treated, and will serve to remove 
the conflicts now present and call for notice in all matters, unless waived, 
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and thus really provide for fairness and opportunity to be heard, with some 
reasonable chance of much better results than now obtained. In general, no- 
tice is provided for: 

(a) To be fixed by the court. 

(b) Form of notice is specified. 

(c) In most important matters a definite notice is required to be 
given for three (3) weeks. 

(5) Hearincs anp Rutes or Evience: Provision is made as follows: 

(a) Rules of evidence the same as under the civil code of procedure. 

(b) No default judgment can be entered. 

(c) In regard to claims, provides for consideration of all classes of 
claims, including contingent claims, and makes certain the effect 
of the statute of non claim—removes doubt now existing under 
statutes and decisions. 

(6) SerrLeMENT AND DETERMINATION OF DesceENT: The provisions in this 
respect are clearly an improvement—furnish the basis for an effective finding 
and decree (our present law does not authorize a finding of any value relating 
to intestate real estate) and requires the court to determine advancements and 
assign the assets to the distributees. This is truly a valuable contribution and 
should elicit approval of every one. 

(7) OPENING oF JUDGMENT As To Hers anp Distrisutees: Analogous to 
provision of the civil code—where notice is by publication, but limits the time 
to one year. 

(8) Estates oF ApsENTEES: This is a much desired provision and will 
supply a need long existent. Provides for appointment and administration by 
trustees and a subsequent administration and settlement of the estate based 
upon definite determination of seven years unexplained absence, and also sets 
forth with clearness the binding force and effect of findings and orders therein. 

(9) Apvoprion oF CuiLprEN: This is a decided improvement, as it con- 
tains definite requirements and removes the many aggravating situations now 
existing as a result of indefinite and doubtful provisions now in force, as well 
as the want of any provision in many important respects. 

(10) DisctosurE Proceepines: These are in the main as at present, though 
clearness and effect have been added—a valuable asset in any provision or rule 
of law. 

(11) Rutes or Court: Gives the Supreme Court the power to adopt rules 
to supplement the provisions of the code, which would prove valuable in my 
opinion, in clarifying any doubtful or uncertain provisions that are likely to 
creep in during the course of legislative action. 


A code not perfect, but still a highly creditable piece of work; it should 
be enacted into law. 


What Should Be Done About It: 

(a) Most certainly, all of the Bar Associations of the State should get 
behind it with energy. 

(b) As individual members of an honored profession, our interest should 
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be such as to cause every honorable effort to be exerted to assist in influenc- 
ing the legislative branches of our government to enact this code into law. 

(c) There must be shown, and in fact, exerted, that spirit of cooperation 
with interested citizens, probate judges and their association, the Judicial 
Council, and legislators and legislative committees which will promote and 
foster the thought that the code is needed, is of real importance to every citi- 
zen of Kansas—a really public good proposition. 

(d) The fact, and it is a fact, that this is not a proposal of interest—of 
benefit—to the legal profession alone. 

(e) Show the public—educate them— that our probate law and pro- 
cedure is something that affects all, that the lack of definite laws which now 
exists, really cost exorbitant sums, the rights of our people are abused and 
neglected, the unfortunate are injured in their rights—all because of the hit 
and miss character of the proceedings carried on in our probate courts. 

(f) Help to secure the adoption of an uncomplicated code which will 
benefit all who have occasion to have business before our probate courts. 

(g) Most important of all—let every member of our profession forget 
the selfish side of this matter, do not consider whether this code will aid him 
financially or not—be a real citizen and help for the common good. 

(h) Show the public the fact that there is not any effort made in this 
code to help:the lawyer to the detriment of the citizen, this is a fact, and it 
is all important that this idea be given every reasonable publicity. 

(i) Remember that the other fellow may not help, and for this reason, 
you must be the more diligent helper. 

(j) Do not say it will be easy to obtain enactment of this code into law— 
frequent efforts have been made without success to improve existing laws. 

(k) If you have objections or suggestions, make them to those seeking to 
write a satisfactory code; they are as fair and open-minded as you are and 
your thoughts will be fairly considered; no doubt many minor changes should 
yet be made. Possibly some major provision has been overlooked or wrongly 
treated—your help is needed and solicited. 

(1) Convince yourself as well as others, that we need to get out of the 
“backwoods” to really provide a method for doing business that means some- 
thing, that will really avoid many of the uncertainties relating to estates, the 
rights of incompetents—and make for a satisfied public. 

As a final request, read and analyze the proposed code of procedure, 
understand it for yourself, enlist in a cause of which you can well be proud— 
honor your profession and yourself by joining in a work for the common good. 
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Testamentary and Living Trusts in the Probate Court* 
By Jack CopELAND 


The analysis of any law problem involves first, the determination of 
the court having jurisdiction of the matter, and second, the determination of 
the law applicable thereto. In so many instances, the first step is so well known 
and beyond question that we hardly recognize it as a feature of the question 
before us. This is not so, however, when we approach the field of trusts, 
particularly testamentary trusts, where both the probate and district courts 
have and exercise original jurisdiction. The question of jurisdiction has been 
involved in many cases. 

Mr. Justice Harvey, writing the opinion in a recent case,’ says: “Our 
attorneys and jurists frequently have difficulty in fixing the exact boun- 
daries of jurisdiction of probate courts of our state respecting trusts and 
trustees; and we cannot hope, nor shall we attempt, to make such boun- 
daries clear in all respects in this opinion.” Paraphrasing Mr. Justice Harvey, 
we might say, “And we cannot hope, nor shall we attempt, to make such 
boundaries clear in all respects in this paper.” 

Generally speaking, the trust jurisdiction of the probate court extends 
to testamentary trusts, trusts created in favor of minors, and trusts of estates 
of convicts. The jurisdiction over the two latter phases rests primarily upon 
statutory provisions for the ‘same. For that reason we will dispose of them 
summarily. 

G.S. 1935, 20-1107 provides: “That probate courts shall have jurisdiction 
over trusts created by deeds of trust, declarations of trusts, wills, or otherwise, 
in favor of minors, and shall have jurisdiction of the accounts of trustees for 
minors; and such trustees for minors shall be subject to the existing provisions 
of law relative to guardians. The same proceedings may be had with ref- 
erence to such trustees as may now be had relative to guardians of minors. 
Nothing in this act shall be construed to impair or affect the present juris- 
diction of the district court in such cases.” So far as I have been able to 
ascertain, this statute has never been construed by our supreme court. Per- 
haps this is because this section is so comparatively clear, as to be beyond 
question. So far as the jurisdiction of the probate court is concerned, it should 
never be necessary to construe it, for it does not purport to exclude the dis- 
trict court from its concurrent jurisdiction over such matters. To the con- 
trary, it expressly provides that the act shall not impair or affect the present 
jurisdiction of the district court in such cases. By making the law relative 
to guardians applicable to the trustees, it has avoided setting up a special and 
separate field of procedure, and no doubt has thereby avoided an accom- 
panying field of litigation, as the scarcity of case law would indicate. 

The statutes regarding estates of convicts are more complete, in this 
instance setting up separate and special provisions for procedure. Briefly stated 
G.S. 1935, 62-2002 to 62-2024 provide for the appointment of a trustee to take 
* Delivered at the Fifty-sixth Annual Meeting of the Kansas State Bar Association, May 27, 28, 19388. 

1. Citizens Building and Loan Association v. Knox, 146 Kan. 734, at 745. 
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charge of and manage the estate of any person imprisoned in the penitentiary 
for a term of less than his natural life, and make further provisions for the 
management of the estate during the imprisonment of such person. In in- 
terpreting these sections, the supreme court has held that confinement in the 
state reformatory is not grounds for the appointment of a trustee;? that a 
judgment rendered against a person so imprisoned, without the appointment 
of a trustee to defend for him, is a nullity, and may therefore be properly set 
aside;® that the trustee is the only party who may properly sue to recover 
property of the imprisoned convict.‘ 

G.S. 1935, 62-2001, immediately prior to the above sections, provides: 
“Whenever any person shall be imprisoned under a sentence of imprisonment 
for life, his personal estate, property and effects shall be administered and dis- 

d of in all respects as if he were naturally dead.” It is not clear whether 
or not the following sections® relative to the appointment of trustees are ap- 
plicable to the estate of such convicts after completion of such administration. 
The cases do not clarify the matter. In one instance we find it is said that 
imprisonment for life does not cast the descent of the convict’s property on 
his heirs, or perhaps we should say, on those who would be his heirs were 
he naturally dead.° In another instance we find that it is said that these same 
“would-be” heirs have sufficient interest in the property of the convict that a 
foreclosure of a mortgage given by the convict prior to his imprisonment, in 
which suit these “would-be” heirs are parties defendant, is sufficient to pass 
the title to the mortgaged property.’ From an examination of these cases, it 
seems that justice was had in both instances, yet the theories are in irreconcil- 
able conflict. In the one instance the “would-be” heirs are said to have no 
rights. In the other, they are necessarily said to have the same rights they 
would have, if the imprisoned person were naturally dead. It necessarily must 
follow that these same “would-be” heirs should have the right of redemption, 
and having gone that far, can we deny them the right to use other means 
to protect and save that which they anticipate they may absolutely own in 
the future? It occurs to me that the solution is to make the provisions for 
appointment of a trustee applicable to the estate of the life convict after the 
completion of the administration of his estate.* 

A case, not particularly in point, but containing an interesting line of 
reasoning is Gray v. Stewart, 70 Kan. 429. In this case, the defendant was 
sentenced to death when the law provided that the day for the execution 
should be set by the governor for a day not less than one year after con- 
viction. Considering the status of the condemned man while in the custody 
of the warden of the penitentiary, pending his execution, the Court found 
that none of the statutes we have considered were applicable. It said:* “Clearly, 
the convict was not imprisoned under a sentence for life . . . Nor was he im- 
prisoned under a sentence for a term less than his natural life. The sentence 


Sample v. Horner, 61 Kan. 738. 
Commissioners of Rice County v. Lawrence, 29 Kan. 158. 
New v. Smith, 73 Kan. 174. 
G.S. 1985 62- 2002 to 62-2024. 
Smith v. cker, 62 Kan. 541. 
Dobbs v. Lilley, 86 Kan. 518 
Section 145 of the tentative draft of the proposed code for ‘‘Practice and precetaee | in Pro- 
bate Courts’’ published in the April, 1938, issue of the Kansas Judicial Council B 
. Gray v. Stewart, 70 Kan. 429, at 431. 
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was one of death. The detention in the penitentiary was something incidental 
to the sentence, and pending the carrying out thereof.” After overruling 
and distinguishing several cases, the Court said further,’ “It may be urged 
that the need for the appointment of a trustee and the revivor of a judgment 
is as great where one is confined in the penitentiary pending his execution as 
though he were sentenced to the term of one or more years as punishment. 
That may be so, but if the statute, strictly construed, does not so provide, the 
discussion so far as we are concerned, must end. The question is one for the 
legislature not the courts.” It would seem then that the sections relative to the 
appointment of trustees would not apply to persons sentenced to life imprison- 
ment, the statutes being strictly construed. 

Turning our attention now to testamentary trusts, we find a scarcity of 
direct and pertinent statutes. G.S. 1935, 67-410, 411 and 412 provide for the 
appointment, resignation and removal of trustees of express trusts, which 
would include testamentary trusts, however these sections of the statutes vest 
the authority therein given “in the court having jurisdiction” of the trust 
therefore they are of no value in determining whether or not the probate 
court does have such jurisdiction. 

G.S. 1935, 22-269 to 272 provide that trusts created by a will made out of 
the state, relating to lands within this state, may be executed by the foreign 
trustee, after the will is duly admitted to record in this state, and after the 
trustee has given bond, unless excused by the will. The court given this juris- 
diction is the probate court of the county in which such foreign will is ad- 
mitted to record in this state. That court also may, when necessary, appoint a 
trustee to carry into effect the provisions of such trust. 

G.S. 1935, 22-267 provides that where two or more trustees are appointed 
by a will, and one or more dies, the survivor may execute the trust, unless 
the will expresses a contrary intention. The following section” provides that 
where a will fails to provide for the contingency of the death, incapacity, or 
refusal of the trustee to execute the trust, the probate court having admitted 
the will to probate may appoint a trustee to execute the will. Construing these 
sections together, an implication may be drawn the same court would also 
have the jurisdiction to determine whether the surviving trustee should be 
allowed to execute the trust, and if additional trustees are found desirable, 
then that court should have the jurisdiction to appoint such additional trustees. 

These statutes being inadequate to establish any particular boundaries 
of trust jurisdiction for the probate court, we are forced to turn to more general 
jurisdictional provisions. 

The supreme law of our state is our constitution which provides that the 
probate court shall “. . . have such probate jurisdiction and care of estates of 
deceased persons, . . . as may be prescribed by law.”” 

For interpretation of this provision, I again quote Mr. Justice Harvey.” 
“The term ‘probate jurisdiction,’ as used, perhaps applies to admitting or re- 
fusing to admit wills to probate, for such is its primary meaning. The phrase, 


ray v. Stewart, eae, at 433. 
it. ¢ Ss. 1935, “eg 268 

12. Art. 3, No. 

13. Citizens Building and Loan Association v. Knox, supra, at 746. 
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‘care of estates of deceased persons,’ is a broad one. It does not depend upon 
whether the deceased person left a will, or if he did, whether it created a 
trust. The words ‘care of estates,’ cannot be construed narrowly as simply 
looking after property, but should be construed broadly so as to include all 
necessary care of estates, which includes getting the property of the estate 
together, giving it such attention as its nature requires, for such time as the 
law, or a will, may provide, and eventually distributing it to the creditors, to 
heirs at law, or to the beneficiaries under a will, as their rights thereto are 
determined. So far as our constitution controls the situation, no distinction is 
made between estates of those who died without a will, or with a will, or 
where the will, if there was one, created a trust. With respect to any estate of a 
deceased person, the probate court has such jurisdiction ‘as may be prescribed 
by law.’ In this way our constitution authorizes our legislature to fix the 
jurisdiction of probate courts with respect to estates of deceased persons.” 

Although our various legislatures have had authority to do so, they have, 
as we have already seen, refused or neglected to bestow upon our probate 
courts much jurisdiction over testamentary trusts. 

Even the language of our cases has been such as to discourage our pro- 
bate courts from voluntarily assuming such jurisdiction. For instance, in one 
case involving a spendthrift trust created by a will, it is said,’* “The district 
court is the proper court to administer a trust.” In an early case it is said 
that district courts have always had a paramount jurisdiction over the estates 
of deceased persons.’ Having determined that the provisions of the will 
created a trust, the court in another case says,'* “The ordinary proceedings of 
the probate court are inadequate to the task of determining the many ques- 
tions that may arise, and its restricted process and limited powers not suf- 
ficient for all the purposes of such a litigation. The primary jurisdiction in 
such cases rests with the district court.” 

In the recent case however, from which I have already had occasions 
to quote Mr. Justice Harvey, the plight of the probate court has been given 
due consideration. It is said,’” “We think it is a matter of such common 
knowledge that the court may take judicial notice of it, that probate courts 
in this state have permitted executors to continue to act under the trust pro- 
visions of a will and have removed them and appointed others as such action 
became necessary even after the normal time for closing the estate as executor 
had expired. Perhaps frequently that was done with a serious doubt as to 
whether it was the proper procedure, but so far as our own investigation dis- 
closes, no act of such a trustee has been held void because of the lack of 
jurisdiction of the probate court to administer testamentary trusts, or to 
appoint a trustee under the title of administrator with the will annexed, to 
complete the administration of the testamentary trust when such action was 
necessary or proper. Naturally, we would not hold all such orders and acts 
of all such trustees to be void because of the lack of jurisdiction of probate 
courts, unless the law governing the matter was so clear as to compel us to 
14. Bierer v. Bierer, 121 Kan. 57, at 63. 

15. semanas v. Brown, 10 Kan. 883, at 390. 


16. In re Hyde, Petitioner, 47 Kan. 277, at 282. 
17. Ultinen Building and ‘Loan Association v. Knox, supra, at 750. 
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do so. We think the law compels no such holding, but, on the other hand, 
requires a holding that such acts are within the jurisdiction of the probate 
court.” 

We find now then that the exercise of such jurisdiction by the probate 
court has judicial sanction. 

The publication of the tentative draft of the proposed new code for 
“Practice and Procedure in Probate Courts,” published in the last issue of the 
Kansas Judicial Council Bulletin, makes this a timely occasion in which to 
compare some of the provisions of the proposed code with our present statutes. 
e Section 10 of the proposed code gives the probate courts original juris- 

ction: 

“8. Of trusts and trust powers created by will admitted to probate, to 
appoint and remove trustees for such trusts, to make all necessary orders re- 
lating to their estates, to direct and control their official acts, and to settle 
their accounts. 

“g. Of trusts and trust powers created by written instrument other than by 
will, in favor of persons subject to guardianship, to appoint and remove 
trustees for such trusts, to make all necessary orders relating to their estates, 
to direct and control their official acts, and to settle their accounts; Provided, 
That paragraphs 8 and g shall not affect the jurisdiction of district courts in 
such cases. 

“10. To appoint trustees of estates of convicts imprisoned in the peni- 
tentiary, to make all necessary orders relating to their estates, to direct and 
control their official acts of such trustees, and to settle their accounts. 

“11. To appoint trustees of estates of absentees, to make all necessary 
orders relating to their estates, to direct and control their official acts, and 
to settle their accounts.”"* 

Compare these sections to our present statute which provides for the 
general jurisdiction of our probate courts. G.S. 1935, 20-1101 has not a single 
provision for jurisdiction over trusts and trustees. It can be said however, as 
somewhat of a dubious credit, that there is no provision prohibiting the grant- 
ing of such jurisdiction under other statutes. 

Returning to the order in which we have first discussed these matters, 
we find that whereas our present statute gives the probate court jurisdiction 
over trusts created in favor of minors, the proposed code would extend that 
jurisdiction to trusts created in favor of all persons subject to guardianship. 
The fact that the proposed code excepts trusts created by will from this par- 
ticular section does not in any way lessen the jurisdiction of the probate court, 
for in another section, the proposed code gives the probate court jurisdic- 
tion over all trusts created by will, without regard to in whose favor such 
trust is created. Our statutes and the proposed code are similar in that each 
provides that the laws relative to guardians and guardianships shall be applied 
to these trusts and trusteeships. In this particular respect we find that the 
main difference between our present statutes and the proposed code is that 
the latter does not distinguish between minors, on one hand, and insane and 


18. This phase of the court’s jurisdiction under the proposed code is not discussed in this paper, it 
being the subject of a later paper of this program. 
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other incompetent persons, on the other. Should we say that minors ought to 
have trusts in their favor supervised by the probate court, but that insane 
persons and other incompetents do not deserve such protection? I think not. 

Next let us turn to the provisions for trustees of estates of convicts. Like 
our present statute, the proposed code provides for the administration of the 
estate of any person imprisoned for life, the same as though he were na- 
turally dead. The proposed code provides for the appointment of a trustee 
to take charge of and manage the estate of any person imprisoned in the peni- 
tentiary, whereas our present statutes are ambiguous as to whether a trustee 
may be appointed for the estate of a person imprisoned for life, and have been 
held not to apply to persons held in the penitentiary pending execution of a 
death sentence. The proposed code also expressly provides that after the com- 
pletion of administration of the estate of a person imprisoned for life, the resi- 
due shall be paid to the trustees of his estate. Possibly the same end could be 
reached under our present statutes. The proposed code would remove that 
doubt. Next the proposed code discards all the special procedural sections 
of our present statutes relating to the management and control of the estates 
of imprisoned persons, and logically makes the laws relating to guardians and 
guardianships applicable to these trusts and trusteeships. 

It is, without doubt, in the field of strictly testamentary trusts that the 
proposed code, if enacted into law, would be most valuable. 

The proposed code expressly gives the probate court jurisdiction over 
such matters as have heretofore been assumed with grave forebodings. The 
court is further given full power to remove a trustee and appoint successors, 
to settle the accounts of such trustee, and to control such official acts as sale 
of properties, investment of funds, and disbursements to those beneficially 
interested. 

Time does not permit me to enlarge upon any of these interesting fea- 
tures of the proposed code, however, I should like to call your attention to 
several other sections of the proposed code which indirectly relate to our 
subject. 

In Article 10, providing for bonds, you will note no distinction is made 
between trustees, executors, administrators or guardians. All are referred to 
under the single term, “fiduciaries.” Throughout the proposed code there are 
marked instances of such effort to simplify and make uniform the practice 
and procedure in our probate courts. The need for this feature has long been 
recognized by every practitioner in the probate courts. 

Even enactment of the proposed code would not end all litigation con- 
cerning trusts and trustees, for one such act, though nearly perfect, could not 
be a cure-all; but I do offer the thought that enactment of the proposed 
code would help to enlighten us, and to lighten the way. So now in closing 
we return to the probate court as it is today—hoping for what it may be 
tomorrow. 
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The Probate of and Contest of Wills* 
By Rosert T. Price 


For a number of years now, there has been considerable agitation on the 
part of many members of the Bar for a revision of our present Probate Code. 
The subject has been discussed at length at various Bar Meetings and a num- 
ber of articles dealing with the subject have appeared in past issues of the 
Judicial Council Bulletin. Mr. Samuel E. Bartlett, of Ellsworth, Kansas, has 
undertaken the tedious task of preparing a tentative draft of a new Probate 
Code and the same was printed in full in the last issue of the Judicial Coun- 
cil Bulletin. The author of this tentative draft, Mr. Bartlett, has asked me to 
prepare a paper covering the subject of “The Probate of and Contest of Wills,” 
as those subjects are treated in the proposed code. I feel sure that my listeners 
would have a much better understanding of the subject matter if this paper 
had been prepared by the author of the code. However, if you will kindly 
bear with me for a few minutes, I shall attempt to give a brief sketch of the 
subject allotted to me. I notice by the program another paper covering pro- 
bate procedure is to be read, and therefore, I shall avoid as much as pos- 
sible going into the procedural matters, even though, from necessity, there 
is some overlapping. 

After reading this proposed code, one of my first impressions was that 
the procedure outlined therein makes the Probate Court much more of a 
judicial office, so to speak, rather than an administrative office. It is all right 
to theorize on the subject, and yet, all of us, as lawyers, realize that to a great 
extent the Probate Court in actual practice is more or less of an adminis- 
trative office. I believe that there are a number of reasons for that, one of 
which is that in so many cases the Probate Judge is not an Attorney. It is 
difficult to imagine a Probate Court being conducted in a judicial-like man- 
ner when the incumbent is a layman. However, I shall touch on that subject 
later in this paper. Another reason why the average Probate Court is more 
or less an administrative office is because in so many instances there is no 
actual controversy between the parties and most of the proceedings are more 
or less of a routine nature. We are all familiar with the usual custom and 
practice of probating the average will. The close relatives of the deceased 
come into the Probate Judge’s office and lay the will down on the desk and 
ask the Probate Judge what they should do with it. Many times the attesting 
witnesses come into court with the person or persons having custody of the 
will and the whole proceedings, from the filing of the petition to admit the 
will to probate, which usually is filled in by the Probate Judge on a prepared 
form in his office, down to the order admitting the same to probate, take 
only a few minutes. While it is true that in the great majority of cases 
there may be no actual contest about the matter and the proceedings, as out- 
lined above, are regular, yet, at the same time, there is no denying but that 
our present system does admit of many abuses. This is one of the things 
that the new code attempts to remedy. 


* Delivered at the Fifty-sixth Annual Meeting of the Bar Association of the State of Kansas, May 
27, 28, 1988. 
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I have stated that the new code makes probate proceedings more ju- 
dicial in nature and such is the actual fact. However, in this connection, I 
am. aware that even under our present statute, our Supreme Court has stated 
in numerous decisions that the probating of a will is an adversary preceeding. 
145 Kansas 611 and cases cited therein. But, in my opinion, this statement of 
the rule is more theoretical than actual. Under the old law, Chapter 117 
Section 12, General Statutes 1868, the probating of a will was entirely an 
ex parte proceeding. The application was made and witnesses were called 
only by the proponents of the will. However, this law was amended by 
Chapter 526, Section 1, Laws of 1905, and that amendment is our present 
statute, Section 22-213 which provides as follows: 


“The court shall cause the witnesses to such will and such other 
witnesses as any person interested for or against having the same ad- 
mitted to probate may desire to come before such court, and said wit- 
nesses shall be examined in open court, and the testimony of the 
witnesses to such will and such other testimony as the court may order 
shall be reduced to writing and subscribed by them and filed; and the 
depositions of witnesses may be taken and used on such hearing in the 
same manner and to the same extent as is provided in the code of civil 
procedure.” 


This amendment is discussed in detail at 96 Kan. 415 and that case has been 
cited in many later decisions. While it is true that this 1905 amendment at- 
tempted to cure the defects in the old original law, yet, I wonder just how 
many times in the course of a year the probating of a will actually is an 
adversary proceeding, in fact, in the probate courts of our state. 

Now, under the provisions of the proposed code, the petition for the 
probate of a will must contain certain information. Whereupon, after the 
filing of the same, the court sets the matter down for hearing on a definite 
date and notice is to be given pursuant to Section 182 of the code, unless the 
court shall make an order to the contrary. In this paper I shall not go into 
the details of this procedure for the reason that I take for granted those mat- 
ters are covered by the paper on probate procedure. However, I do suggest 
that every lawyer should read these provisions and after doing so it will be 
evident to him that the proposed code gets away from the ex parte proceed- 
ings angle, which is present under the existing code and which, in manv 
instances, causes trouble. 

Under our present code there are at least two different methods by which 
the District Court is given jurisdiction to pass on the validity of a will. I 
say that in a broad sense of the word. Section 22-1101 enumerates 12 grounds 
for appeal to the District Court from a decision, of the Probate Court and the 
section ends with the comprehensive statement: 


“and in all other cases where there shall be a final decision of any 
matter arising under the jurisdiction of the Probate Court.” 


This provision has been construed by the Supreme Court as including an 
order admitting or refusing to admit a will to probate. In other words, an 





44 The JourNaL 


order of the Probate Court, admitting or refusing to admit a will to probate 
is a final appealable order and the District Court has jurisdiction to hear 
the same. 

We also have in our present code Section 22-223 pertaining to an action 
to contest or establish a will, which in substance, provides that the mode of 
contesting a will after probate shall be by civil action in the District Court 
of the county in which the will was admitted to probate, which action may 
be brought at any time within one year after the probate of the will. In 89 
Kan. 347 this statute was held merely to be cumulative to that authorizing 
appeals from final decisions in the probate court. Thus, it will be seen, that it 
is now possible to probate a will in the Probate Court, appeal to the District 
Court from such order, have the order of the Probate Court affirmed and 
then turn around and bring suit in the District Court to contest the will 
under the section above cited. Perhaps there are advantages in such precedure 
for, as is well known, proceedings té probate a will in the Probate Court 
are, at best, quite perfunctory and summary in nature, and the section of our 
statute permitting a suit to contest a will in the District Court provides a 
method perhaps obtainable in no other proceeding. However, under the pro- 
posed code this provision providing for a separate suit to contest a will in 
the District Court is abolished and the whole matter is covered by a pro- 
vision providing for a direct appeal to the District Court from an order of the 
Probate Court admitting or refusing to admit a will to probate. Section 268 
of the new code provides that an appeal may be taken to the District Court 
within nine months from the date of the order admitting or refusing to 
admit a will to probate. Section 34 of the new code provides that any person 
of full age and sound mind and under no undue influence, may make a will, 
and Section 36 sets out the requisites for a valid execution and attestation of a 
will, which requisites are identical to the provisions of the present code on 
the subject. Therefore, any order admitting a will to probate, of course, 
carries with it the implication that the Probate Court found, after due notice 
and hearing, as provided by the code, that the maker of said will was of full 
age and sound mind and under no undue influence at the time of making 
the same, and, that said will was legally executed and attested as provided 
by law, and of course, on appeal to the District Court, any or all of those 
matters can be inquired into. Thus, in theory and in practice, I believe that 
the new code really provides for two kinds of contest, one by the contestant 
after the probate of the will, and one by the proponent after probate has been 
refused. The contestant contests the will because the Probate Court has found 
it was duly executed and the testator was of sound mind and under no re- 
straint. The proponent contests because the Probate Court has found the 
will was not duly executed or the testator was not of sound mind or was 
under undue restraint. In theory, at least, there seems to be no good reason 
why the District Court should have a double shot at a Last Will and Testa- 
ment, even under our present code. It would seem that under the new code 
in an appeal to the District Court from an order admitting or refusing to 
admit a will to probate, any and all matters with reference to the soundness 
of mind of the maker, restraint or undue influence, or the execution or at- 
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testation of the same, could be threshed out in one proceeding and apparently 
that is one of the things that the author of the new code had in mind when 
the section of our present statute providing for a separate suit to contest a 
will was eliminated. 

While the following is not confined strictly to the subject allotted to me 
for discussion, yet, in connection with these matters, it seems to me to be of 
sufficient importance to be noted and that is that nowhere in the new code 
is there any provision that the Probate Judge be a qualified member of the 
Bar. If we, as lawyers, sometimes become confused as to the meaning of 
certain statutes and as to proper procedure thereunder, then how on earth 
is the layman, totally unfamiliar with the law and legal phraseology, going 
to make a competent official? In my opinion this new probate code will 
not and cannot be administered effectively unless the people of this state 
awaken to the fact that the Probate Court is one of the most important in- 
tegral parts of our whole judicial system, and accordingly, raise the stan- 
dards required of the incumbent. If one is required to have a license to be 
a barber, a plumber, or a beauty specialist, it would seem that those who sit 
in judgment in the administration of estates amounting to millions of dol- 
lars annually ought to have some training or experience that fits them for 
the work they have undertaken. 
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Rural Electrification in Kansas* 
By STEADMAN BALL 


A great deal has been heard in recent years about the disparity between 
the conveniences and comforts enjoyed by urban residents and. farmers. Many 
economists and sociologists have told us that this disparity is largely respon- 
sible for so many people, especially of the younger generation, leaving the 
farms for city life. 

Most of us who live in Kansas believe that farming is the backbone of 
our national economy. We look with some concern upon the drift of popula- 
tion from the farms to urban centers. 

In a progressive society the luxuries of yesterday become the necessities 
of today. The farmer sees the city dweller using radios, electric lights, elec- 
tric stoves, refrigerators, etc., and feels that these things which have become 
so common in the city are now in the class of necessities, and naturally feels 
that he too should be able to enjoy the benefits of these modern conven- 
iences. The very classification and regulation of companies furnishing elec- 
tricity as public utilities, shows that this commodity is considered a public 
necessity. 

It is not my purpose to praise nor condemn. This discussion will be 
confined entirely to a discussion of facts relating to rural electrification in 
Kansas, particularly as sponsored by the Rural Electrification Administration 
of the Federal Government. 

In May 1936 the Congress passed, and the President approved, the Rural 
Electrification Act. There had been some previous legislation on the sub- 
ject, but it had not been very effective and it was replaced by this Act. The 
Act created the Rural Electrification Administration and provided for the 
appointment of an Administrator to hold office for ten years. While only 
a part of the employees of the REA are under civil service, section nine of 
the Act specifically provides that it shall be administered entirely on a non- 
partisan basis, that there shall be no political test or qualification for any 
employment thereunder, and that all appointments and promotions shall 
be solely on the basis of merit and efficiency. 

This provision is rigidly adhered to. No questions about political affilia- 
tions are asked about any employee of the Administration or any project 
sponsored thereby. Hon. John M. Carmody, the Administrator, has assem- 
bled as his staff a group of technical experts, second to none, and the REA 
is run as an efficient business organization. In addition to those in Washington, 
there are many field engineers, utilization experts, etc., in the field, all of 
whom are selected on a merit basis. It is their business to supervise in vary- 
ing degrees the activities of the various projects. All of this organization 
and supervision costs only about two per cent of the amounts appropriated 
for the REA. 

The Act appropriates certain funds out of the treasury for the use of the 
Rural Electrification Administration and authorizes it to borrow within 
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certain limits from the Reconstruction Finance Corporation. These funds 
are loaned in the several states upon a basis of division set up in the Act for 
the purpose of bringing electricity to persons in rural areas not receiving 
central station service. 

Under the terms of the Act these loans may be made to persons, cor- 
porations, States, Territories, and subdivisions and agencies thereof, munic- 
ipalities, people’s utility districts and cooperative, non-profit, or limited divi- 
dend associations, but the Act further provides that the Administrator, in 
making such loans, shall give preference to States, Territories, and subdi- 
visions and agencies thereof, municipalities, people’s utility districts, and co- 
operative, non-profit, or limited dividend associations. 

How does this program function in Kansas? When the Rural Electri- 
fication Act was passed there were approximately 167,000 farms in Kansas 
and only about ten per cent were receiving electricity from public utilities. 
A few more of the more prosperous had individual generating plants on 
their farms. 

No allotments were made to Kansas projects prior to the fiscal year 
1937. During that year allotments totaling $619,651.00 were made to five 
different projects, and during the present fiscal year allotments totaling $857,- 
000.00 have been made to five different projects, $275,000.00 of which was 
allotted to two of the projects that received allotments in 1937, and the balance 
to three new projects. A total of eight projects have been approved in Kansas. 

The estimated number of miles of line to be built with these allotments 
is 1,415, and the estimated number of farms to be served 3,922. 

So far as I know all the sponsors of these projects are cooperative cor- 
porations, organized under Article 15 of Chapter 17, General Statutes of 
Kansas. This Article in substantially its present form has been a part of the 
laws of Kansas for many years, but had been so seldom used prior to the 
advent of the Rural Electrification program that there was a considerable 
amount of confusion at first as to the exact method of forming a corpora- 
tion under it. Much of the credit for solving the problem belongs to Mr. R. L. 
Hamilton of Beloit who represents the Jewell-Mitchell Cooperative Elec- 
tric Co. 

When a project, sponsored by a group of farmers, is approved by the 
engineering division of the REA, then an initial allotment is made. At least 
twenty of the sponsors must then sign Articles of Incorporation which are 
filed with the Secretary of State and which must be approved by the State 
Charter Board. The Corporation then proceeds with the work of building 
and operating the lines. 

The shares of stock in the corporation are sold for the nominal sum of 
$5.00 to the prospective customers. Under the law a fixed dividend must be 
paid on this, and if the company makes any profits they must be pro rated 
to the stockholders on the basis of the amount of electricity used. No stock- 
holder can own more than five per cent of all the stock and no one is re- 
quested to purchase more than one share for each transformer. Each stock- 
holder has but one vote regardless of the amount of stock owned. 

The Articles of Incorporation designate the Directors for the first year. 
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Thereafter they are elected at the annual meeting of the stockholders. The 
Directors select the various employees of the company, and fix their com- 
pensation, with the approval of the REA. As stated before, these are selected 
on a non-partisan basis, and the only questions asked by the REA are as to 
their qualifications for the jobs they are to fill. 

The State Corporation Commission has held that these REA financed 
cooperatives are subject to practically the same regulation as other public 
utilities. Hence they must obtain Certificates of Convenience and Authority, 
must have their plans and specifications approved, and must do all the other 
numerous things required of public utilities, with which you are already 
familiar. 

The questions of overlapping territory, interference with telephone com- 
panies, etc., bring numerous clashes with existing utility companies. Most 
of these can be, and in the case of The Brown-Atchison Electric Cooperative 
Association, which I represent, have been amicably adjusted. 

Many of the questions, both of substance and procedure, raised by this 
program are new, and it has taken and will continue to take a considerable 
amount of work to solve them. The grounded neutral type of construction, 
which the REA engineers contend is best suited for rural electrification be- 
cause it is both cheaper and safer than other types, is responsible for some 
controversies with rural telephone companies. Then the rate matters, tax 
questions, right-of-way problems, etc., vary considerably from those en- 
countered by other types of -electric companies. 

The actual construction work is done by private contractors, who bid 
for it. This work is closely supervised by the Project Engineer and by REA 
inspectors, and must be up to standard before it will be accepted. 

So far The Brown-Atchison Association is the only one of these cor- 
porations which has any lines in operation. It has about 80 miles of line up 
and in use. The juice is purchased wholesale from the municipal plant at 
Horton, and distributed by the Association to about 150 rural customers and 
one small municipality, which is supplied on a wholesale basis. The second 
section of its lines is now being built and will probably be in operation 
within the next sixty days. How many miles of line will ultimately be built 
is not yet known. The Association’s Construction Loan Contract limits the 
amount of money to be allotted to the project to $1,000,000.00. Of this amount 
it has already been allotted $225,000.00. 

The cooperative corporation signs a mortgage on its lines to the United 
States Government for money advanced and to be advanced. As advances 
are made it signs notes for the amounts thereof. The loans are payable in 
installments over a period of twenty years, the payments to be made out of 
earnings. 

I have enjoyed my work as attorney for The Brown-Atchison Electric 
Cooperative Association. The efficient, business-like way that its Board of 
Directors functions amazes me. I have never worked with a more business- 
like or more harmonious group of men. And if any of you here today think 
a government agency can’t function with speed and efficiency you should 
get acquainted with the REA. 
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In addition to the rural electrification lines built and being built in 
Kansas by these REA financed cooperatives, the privately owned public util- 
ities are building hundreds of miles of rural lines in Kansas. Whether this 
is the result of the Rural Electrification activities of the Government or not, 
I do not know, but with this increased building program on every hand, it 
begins to appear that most of the rural areas of Kansas will soon have elec- 
tricity, a luxury of yesterday, but a necessity of today. 

These rural electric lines will do much to make farm life in Kansas 
more pleasant and more profitable. In my opinion they will stop to a marked 
degree the migration from farm to city. In addition to this, they will bring 
back, through the taxes paid on them, some of the revenue which so many 
rural areas have lost through the abandonment of railroad lines, and in this 
way will help to keep up the schools and roads of rural Kansas. 

Whatever benefits the farmer, benefits Kansas. In my opinion the pro- 
gram of The Rural Electrification Administration is bound to result in the 
enhancement of the value of farm lands and farm living. In doing so it is 
creating a vast amount of employment, both in the technical fields and in 


common labor. 
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Report of the Proceedings 


THE FIFTY-SIXTH ANNUAL MEETING OF THE BAR ASSOCIATION 
OF THE STATE OF KANSAS 


Hotel Lassen, Wichita, Kansas, May 27 and 28, 1938 


The Fifty-sixth Annual Meeting of the Bar Association of the State of Kansas was 
called to order at 2:00 p.m., Friday, May 27, 1938, by President A. M. Cowan. 
The Invocation was delivered by Rev. Samuel E. West. 


ADDRESS OF WELCOME 
Craupe I. Depew: 

Mr. President, and Members of the Bar: I address myself particularly to the visiting 
members who have attended the meetings of the Kansas Bar Association for about nineteen 
years. They have all been valuable, and they have all been enjoyable. We come to these 
meetings and discuss topics of mutual interest and see each other again. When I say 
they have been valuable, I mean that I believe that everyone who attends is really a 
better lawyer after the meeting than before it began; and by an enjoyable meeting I 
mean that everyone really has a good time. The matter of having a good Bar Associa- 
tion meeting depends on you members who attend, and the same applies to making 
the meeting a valuable one. Making the meeting enjoyable is the worry of the local 
Bar Association which acts as your host, and becomes of some importance; so I am here 
as the representative of the Wichita Bar Association, your host for this meeting. It has 
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been our purpose to make the meeting as enjoyable as we know how. We have arranged 
as comfortable quarters as possible, and an entertainment that I think you will like, 
and I want to remind you of a few things on the program pertaining to the matter of 
enjoyment. This evening at seven o'clock, here in the Lassen Hotel, the lady members 
of the Kansas Bar Association will have a dinner. We have put that dinner on for them; 
they are not very numerous, but we felt that equality forbade their attendance at 
the entertainment we are going to put on for the gentlemen members. That will take 
place at eight o'clock at the Roof Garden of the Broadview Hotel. It is not open to the 
public, for the public would not enjoy it as you lawyers will. It is strictly an entertain- 
ment for the lawyers, and so it will depend largely on the element of surprise and I 
cannot tell you anything about it, but I am sure you will like it, although there may be 
moments when you will wonder whether you like it or not. We have made arrangements 
with all the golf clubs. If you care to play just tell them that you are a member of the 
Bar Association. If any of you have wives here who have not already been provided 
with tickets for admission to the local theatres, you should get them at once. Of course, 
tomorrow evening we have the banquet, which will be held in this room, and I sin- 
cerely hope that everyone who possibly can will stay for the banquet. I want to assure 
you that we are mighty glad to have you in Wichita, and will be glad to have you 
come back. 
RESPONSE TO ADDRESS OF WELCOME 

Puiuie H. Lewis: 

Mr. President: I hope that you will grant me a little indulgence in these remarks 
which I am going to make. I tried to organize my mind during the floor show this noon, 
thinking that the music and the rhythm might aid me, and I was getting along all right 
until Cowan and Jones went out and did that tap dance, and I have not been able to 
recover from it yet. As most lawyers are prone to do, I looked into the old reports to see 
what should be said for the response to an address of welcome, and I found that last 
year Elmer Euwer made a record for brevity which is hard to beat. I found there were 
apparently two processes; one being to offer a word of thanks for the welcome extended, 
and secondly to extend a word of thanks for the courtesies extended to us during our stay 
in Wichita. The first part of that is very easy, for we do appreciate the words of wel- 
come from Mr. Depew; but as to the second there seems to be a little ironic twist to 
ask a Topeka lawyer to make this response. They haven’t said much about this show 
tonight, but from rumors, I’m not sure. However we do appreciate the elaborate plans 
which have been made for our entertainment. The entertainment provided by Wichita 
has become a tradition in the Kansas Bar Association, and I am going to take a chance 
on letting tonight’s program take care of itself. On behalf of the Bar Association of 
apn I thank you for the courtesies extended to us now, and for the remainder of 

week. 

Mr. I. M. Parr: (Vice-president, Presiding) It gives me great pleasure to present 
to you Austin M. Cowari, President of the Bar Association of the State of Kansas: 

(For President’s Address by Mr. Cowan, see page 14.) 

V. P. Pratr: On behalf of the Association I desire to express to President Cowan 
our appreciation of the splendid administration that he has given us, and on behalf of 
the Executive Council we express our appreciation of his fine record. The large mem- 
bership that is in attendance here today is sufficient evidence of the appreciation of his 
administration by the Bar Association of Kansas. 

* PresipeNT Cowan: (Presiding) We will now have the report of the Secretary and 
reasurer. 


Treasurer’s Report 


Mr. Sranuey: I hold here the audited report of the Secretary and Treasurer. I will 
not take time to read it in detail. It will be published in the proceedings. At the time 
of the last audit we had a cash balance of $5,231.39. During the year the receipts of 
the Association from memberships and Bar Journal advertising and subscriptions and 
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other Association activities, the income was $4,688.50. The disbursements during the 
year including miscellaneous disbursements were $3,511.33. The only thing that is 
necessary to call attention to is the main item of disbursements, the rest being the usual 
expenditures which have been going on from year to year—postage, banquet, speakers, 
traveling expense, etc. The main expense is for the Bar Journal, $1,662.51. That is off- 
set somewhat by Bar Journal advertising and subscriptions in the amount of approx- 
imately $700.00. The result is that on May 10, 1938, at which time the books were audited, 
we had on hand a balance of $6,408.56. With your permission I will not read the 
itemization. It will be published in the proceedings, and can be gone into by anyone 
who so desires. 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 
Statement of Cash Receipts and Dsibursements 
May 11, 1937, to May 10, 1938 


Treasurer's Fund Balances May 11, 1937: 


Special saving account 
General saving account 
Undeposited cash 


Receipts: 


Bar Journal advertising 
Bar Journal subscriptions 
Banquet tickets sold 


BaLance AVAILABLE 


Disbursements: 
Bar Journal: 
Printing and stationery 
Convention: 
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517.40 
Traveling expense of executive committee 314.64 
Postage and telephone 95-76 
Printing and stationery 69.91 
Prizes for essay contest 75.00 
Miscellaneous 60.61 


Treasurer's Fund Balances May 10, 1938: 


Checking account $2,816.27 
Special account 3,032.50 
Special saving account 461.65 
General saving account 98.14 

$6,408.56 

Note: Annual dues and admission fees are broken down and divided in the Treas- 

urer’s accounts on the following basis: 
Subscriptions 
Number Member- Special to Bar 
ship Fund Journal Total 
$1,437.50 $862.50 $2,875.00 
Junior fees 6 58.00 96.00 154.00 


$1,495.50 , $958.50 $3,029.00 


$ 350.00 $150.00 $ 500.00 
51.50 40.50 92.00 








Admission fees: 








$ 401.50 $190.50 $ 592.00 


Mr. Wexcn: There is a matter that I think should be brought to the consideration 
of the Bar Association; and that is this: We all know that for the last seven years we 
have had one meeting of the association at Wichita, the next at Topeka, the next at 
Wichita, and so on, and it looks as though we might go on in that way for some time 
to come. At each time we have had these meetings we have been really taken care of 
and entertained, but at the expense of the local bar associations of these two cities. The 
local bar association of Wichita is now financing the expense of our entertainment. The 
same is true in Topeka. The number who come to these meetings are more and more 
each year. I do not know that the bar associations of Wichita and Topeka are making 
much complaint about being put to this expense every two years, but the entertainment 
feature has been some burden, and it has been suggested that we assist them in some way, 
and this suggestion has been made: That at each meeting we have a registration fee of 
one dollar which shall be turned over to the local Bar Association to assist them in the 
entertainment and taking care of our association when it meets in their city. That will 
not be sufficient to take care of it, but that suggestion has been made in order to get this 
matter before you and decide whether it is the proper thing to do. 

I move that at each meeting of this Bar Association a registration fee of one dollar 
be charged to all members who register, and that this amount be turned over to the 
local committee to assist them in defraying the expense of the entertainment of the Bar 
Association. 

(Motion is seconded.) 

PresipENT Cowan: It has been moved and seconded that at each Association meet- 
ing a Registration Fee of one dollar be charged to each member who registers; and that 
this amount be turned over to the local committee to assist in defraying the expenses 
of entertainment. 

Mr. Littarp: I think the idea is good; but I have in mind our efforts in the past to 
get the younger members of the profession into the Association. We recognize that the 
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burden is greater on them than upon those who have been in the practice longer. I wonder 
if it would be put of the way to suggest that an exception be made for those who have 
been recently admitted to the practice, say for not more than three years. In that way 
the new members of the profession would not have that additional burden to the expense 
of their membership and attendance, and those who have been longer in the game 
could easily stand the load. I therefore suggest that the registration fee proposed shall 
not apply to an attorney who has not been admitted longer than five years. 

Presipent Cowan: Do you make that as an amendment to the motion? 

Mr. Litrarp: Yes. 

(Amendment is seconded.) 

Mr. Wetcu: The amendment will be accepted. 

Mr. GLENN: I question whether this is advisable. Five dollars is what we pay for 
two days. I don’t think it is necessary. Other cities have entertained us, Hutchinson and 
Pittsburg and other places, and they would be glad to have us again. I don’t think we 
should be asked to pay any more than five dollars. 

Mr. Orr: I notice from a reading of the Treasurer’s Report a balance on hand 
which has been growing from year to year; and I move an amendement to the motion 
of this gentleman that an appropriation be made each year of $500 from the treasury 
to help pay the expenses of the local Bar Association. 

PresipENnT Cowan: Any second to the motion? I take it it is a substitute motion, 
isn’t it? Is there any argument on the substitute? 

Mr. Depew: I think the last motion is the one that should be adopted, if either 
is. Personally, I get a lot of pleasure from entertaining the Association; but with the 
possibility that it might go to some smaller city— 

Voice: Kansas City, Kansas, for instance? 

Mr. Depew: (Continuing). The membership of the Bar Association has been in- 
creasing, and while it is not much for two or three hundred and would not make a 
great difference to any lawyer here in Wichita as to the amount he should contribute; 
but if that burden is placed on fifty or sixty, a lot of them will feel that it is too heavy. 
I think an appropriation from the general fund would be the proper way to take care 
of a part of that expense, if the Association feels like doing it. 

Mr. Litrarp: I had in mind, when I heard that Financial Report read, of making 
a suggestion. I will not put it in the form of a motion, but make it as a part of the 
discussion of this motion. It is apparent that we have a fund which last year was some- 
thing over $5,000, and this year is over $6,000, and that we have no particular objec- 
tive in accumulating it. There are now elderly members of the Bar who are wholly in- 
capacitated and who are in real need. I know in our local organization we have a method 
of aiding such members in a quiet way, which is not discussed generally or openly. I 
don’t know whether it would be practicable for the State Association to undertake a work 
of that kind, but I offer as a suggestion that if this fund is going to accumulate that 
some plan should be adopted to put it to work. It is rather silly to have a fund of five 
or six thousand dollars for which we have no purpose in accumulating. It is well to 
have a sinking fund to cover deficits, but in a less amount than that I will not make 
a motion at this time; but I think we should consider the possibility of creating a 
State Committee to assist practitioners who have been overtaken by illness or old age, 
out of this fund. I am merely offering this as a tentative suggestion. 

Mr. O’Net: I am in favor of the motion. Topeka is not complaining; but I do 
think that the question of finances is something we cannot consider without knowing 
all the facts. We have the Bar Journal, and I make, as a substitute for the pending mo- 
tion, that a committee be appointed to confer with the in-coming president, secretary 
and treasurer, and report back to this Association at our next regular meeting. 

(Substitute motion is seconded.) 

PresipeNt Cowan: I think we have too many motions. I will rule the last one out 
of order. 

Mr. O’Net: It is a substitute for the original motion. 
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Presiwent Cowan: Your motion is overruled. You may have your exceptions. The 
question is: whether we appropriate $500 of the funds in the hands of the Treasurer 
for the assistance of local bar associations in the matter of entertainment. 

Motion is carried. 

Presiwent Cowan: The next in order is the 


Report of Committee on -Americanization 
and (itizenship 


Mr. Ratpx T. O’NeL: 
To the Bar Association of the State of Kansas: 

Your Committee on Americanization and Citizenship submits the following report. 

The Committee endeavored to carry out the suggestions of the Committee on Amer- 
ican Citizenship of the American Bar Association. An effort was made to have special 
radio addresses made during Constitution Week, and ministers were urged to deliver 
sermons on a suitable text and school authorities were urged to cooperate with the 
members of the Bar in procuring speakers who would talk on the Constitution at 
school exercises. Many members of the Bar spoke at school assemblies during the week 
and considerable publicity was given to some of the programs. 

Your Committee was somewhat late in getting organized this year and the program 
for Constitution Week was not carried ‘out as successfully as anticipated. We were par- 
ticularly handicapped that week in our radio programs, as there was a broadcast on 
Constitution Day by President Roosevelt, and another broadcast by Governor Alfred E. 
Smith. That seemed to be enough for Constitution Day, and probably enough for the 
week, although members of your Committee did procure speakers who made radio 
talks during the week and school authorities and ministers were contacted as above 
noted. 

Last year upon the recommendation of your Committee this Association cooperated 
with The American Bar Association in sponsoring an essay contest. Some eight essays 
were submitted by Kansas students, and a special committee was appointed to grade 
the essays. Members of the committee that graded the papers reported to your Chairman 
that the papers were not particularly good and it was recommended to the Executive 
Council that this Association should not this year urge these contests, as it seemed the 
expense was not warranted in view of the results attained. 

Due to the fact, that we did not have as many radio broadcasts during Constitution 
Week as we ordinarily have had in the past, a special effort was made to procure radio 
speeches during the year. Early this spring Mr. Phil Lewis, Chairman of the Kansas 
Junior Bar Conference, suggested that the Junior Bar cooperate with this Association in 
sponsoring radio talks. Mr. Ellis Bever, Chairman of The American Citizenship Com- 
mittee of the Junior Bar, was contacted and talks were made, or are to be made within 
a few days, on radio stations over the state. 

In addition to the efforts of the Junior Bar there have been members of this As- 
sociation who have volunteered to make radio talks; some have been made and others 
will be made within the next thirty days. 

In connection with the radio program this Committee wishes to express its appre- 
ciation to Chairman Phil Lewis and to Mr. Ellis Bever for their cooperation in pro- 
curing speakers for broadcast programs. The following members of the Junior Bar pre- 
pared and have delivered, or will deliver within a few days, talks on radio stations 
here indicated: 

Gorpon Stoan, Topeka, WIBW “Crime and Its Social Toll” 

Grorce W. Batt, Wichita, KFH “American System of Government” 

W. C. Jonzs, Olathe, WREN “Rights of Citizens Under Dictatorships” 

Rosert Jones, Lyons, KGNO “Jury Service as a Citizen’s Duty” 

Know Ton Carson, Kansas City, WREN.. .“Rights of Citizens Under a Democracy” 

W. J. Burns, Independence, KGGS “The Citizen and His Government” 
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Your Committee also desires to express its appreciation to the radio stations above 
enumerated for their cooperation and generosity in allowing us time over the respective 
stations, without cost to this association. 

Although not members of this Committee, Mr. Joe Nickell of Shawnee County, and 
Mr. Orlin A. Weede of Johnson County have been of great assistance to your Com- 
mittee in arranging radio broadcasts. 

It has been called to the attention of this Committee that there is much un-American 
propaganda disseminated in schools and colleges and churches and that certain organi- 
zations are continually at work sponsoring programs and preaching doctrines contrary 
to our form of government. In the radio talks many of the speakers have endeavored 
to counteract this propaganda. It was recommended last year that we cooperate with 
patriotic organizations to acquaint the public with the growth of subversive agencies and 
this has been done to some extent. However, this program should be more vigorously 
carried out. In this connection I desire to call the attention of this Association to the 
fact that one of the members of our Committee procured at his own expense from the 
Constitutional Commission in Washington, D.C., copies of a booklet issued by that 
Commission on the Constitution and has distributed these booklets to each grade school, 
high school and the Junior College in his city, as well as supplying The American Legion 
Post with them and generally encouraging the distribution of these pamphlets. 

It has been called to the attention of the Chairman of your Committee by officers 
of The American Legion that it would be an excellent plan if the Bar Association and 
the Legion could cooperate in promoting Sunflower Boys’ State. This is perhaps new to 
many members of this Association, but, if I may, I would like to tell you briefly the 
purpose of the plan. 

Boys’ State was first sponsored by the Legion Department of Illinois two years ago. 
Last year it was taken up by a number of other Departments and Kansas established 
a Sunflower Boys’ State. This year there are twenty-five states sponsoring the plan. It is 
the most practical training school that I know of for citizenship. I know of no other plan 
that gives high school boys an opportunity to so well study their government, understand 
it, respect it and preserve it. 

Sunflower Boys’ State will be held in Wichita on the University of, Wichita Campus 
Saturday, June 4, to Saturday, June 11, inclusive. The plan contemplates a complete 
scheme of government. Primaries are held: city, county and state officials are elected, 
including members of the Supreme Court, and the losers at the election constitute the 
legislature. In this country, where citizens govern themselves, it is a most concrete way 
to teach these high school boys how their government works from a practical stand- 
point. 

There has also been authorized a Boys’ Nation and representatives of the various 
states will attend Boys’ Nation, which it is contemplated will be held sometime this 
year in Illinois, although these plans have not been definitely worked out. 

I am not informed as to the number of boys that will be present at the Sunflower 
Boys’ State. I do know that Shawnee County is sending twenty. One of these boys is 
being sponsored by the County Bar Association, the others by various civic clubs, each 
of whom guarantees the expense of one boy, which is more or less nominal. The Legion 
Post at Topeka provides transportation for the boys. 

In our recommendations I will refer to Sunflower Boys’ State again. 

I have before me a pamphlet concerning Sunflower Boys’ State in which are state- 
ments from the boys who have attended and a few statements from sponsors and an 
excerpt from the farewell address of Paul Mason, who was elected Governor of 1937 
Sunflower Boys’ State. I will not take the time to read the entire excerpt, but do desire 
to read the last paragraph of Paul’s address, which is as follows: 


“Gentlemen, as we leave the Boys’ State we are obligated to attain a clear 
understanding of these two types of government, so that we may, in the future, 
as citizens of the State of Kansas and of the United States, be better able to pro- 
tect our American forms of government. If we do this we will make the first 
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Sunflower Boys’ State worthy of the efforts put forth for its creation and we may 
hope for its perpetuation.” 


Your Committee makes the following recommendations: 

1. That in 1938 Constitution Week be observed as usual. 

2. That this Committee be immediately appointed at the close of this meeting, so 
that it can function prior to the summer vacations and all details be completed for our 
Constitution Week program. 

3. That the incoming committee arrange for patriotic broadcasts during the entire 
year, from stations over the state, and at Kansas City, Missouri, to offset any un-Amer- 
ican propaganda. 

4. That the chairman of the incoming committee immediately contact the heads 
of the various patriotic organizations and the Kansas State Teachers’ Association and 
cooperate with them in sponsoring programs relating to Americanization and Citizenship. 

5. That high school debating leagues be established, supervised by members of 
this Association, who should act as judges without charge to the high school debating 
leagues. 

6. That essay contests be again considered if advisable. That we cooperate with The 
American Bar Association and in addition provide suitable prizes for those writing the 
best essays. This recommendation as to prizes, however, must necessarily be dependent 
upon the finances of our Association, but should be undertaken if directed by the Ex- 
ecutive Council. 

7. That a committee of three be appointed by the incoming president of this As- 
sociation to attend Sunflower Boys’ State at Wichita, observe its operation and report 
to the Chairman of the Committee on Americanization and Citizenship their opinion 
concerning the plan. It is suggested that this committee live in or near Wichita to avoid 
any unnecessary expense. That if this committee makes a favorable report to the Com- 
mittee on Americanization and Citizenship that the incoming Committee on American- 
ization and Citizenship immediately contact American Legion officials and cooperate 
in every way possible to assist with the Sunflower Boys’ State program. 


Ratpu T. O’Nem, Chairman 
Epcar BENNETT 

Stewart S. Bross 

Donato W. STewart 
Rosert RussE.i 

Expon WALLINGFORD 


On motion of the Chairman of the Committee, the report was adopted as read. 
PresipeNT Cowan: The next in order is the Report of Committee on Legal Education 
and Admission, to the Bar by Mr. Edw. M. Boddington. 


Report of Committee on Legal Education and 
eAdmission to the Bar 


To the Bar Association of the State of Kansas: 
Your Committee of the Bar Association to which was assigned the subject of Legal 
Education and Admission to the Bar begs leave to report as follows: 
I. 
We commend the Supreme Court of Kansas for translating the action of this As- 
sociation taken at Wichita in 1936, in amending Rule Number 39, and suggest that if 
there is any confusion as to its exact meaning that the Court make proper clarification 


II. 
Your Committee feels that many repeated examinations by an applicant who has 
failed several times should not be permitted. We commend the Court and the State 
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Board of Law Examiners for the limitation found in their Rule 36, but suggest that 
a limit, other than the payment of an additional sum of money, should be placed on 
the number of times an applicant is permitted to take the examination. 
Il. 
Your Committee recommends that G.S. 1935, 7-102, should be amended so as to 
eliminate the law office educational provision that 


“Any citizen of the United States who has read law for three years in the 
office of a regularly practicing attorney * * * may (upon compliance with other 
requirements) be admitted to practice,” etc. 


We move the adoption of this report. 
Epw. M. Boppincton, Chairman 


On motion of the Chairman of the Committee the Report was adopted as read. 
Presipent Cowan: The next in order is the Report of Committee on Professional 
Ethics by Mr. Everett E. Steerman. 


Report of Committee on Professional Ethics 


To the State Bar Association of the State of Kansas: 

Your Committee on Professional Ethics submits the following report: 

Your President, in violation of the Constitution and By-Laws of the organization, 
appointed two members from each Congressional District, he feeling, perhaps, as some 
of the rest of us, that more recently constitutions do not mean much anyway. This action 
on the part of the President is in line with the suggestion of the Committee in its report 
for the year 1936 (K.B.A.J. August, 1936, page 68), and while the opinion was expressed 
in the report that one member should be appointed from each Judicial District, the fact 
that we have had two from each Congressional District this past year has been a step 
in the right direction, and has materially assisted in expediting the matters which have 
come before the Committee. 

This Committee has proceeded with its work in about the same manner as in pre- 
vious years. Upon a complaint being filed with the chairman, he would select the member 
of the committee residing geographically nearest the attorney complained of, send a 
copy of the complaint, together with any other information, to the member, with a re- 
quest that he investigate same and report. After completing the investigation, the 
member would prepare a written report, a copy of which was sent to each member of 
the Committee, and they in turn would write their approval or disapproval of the con- 
clusion reached to the chairman. The chairman in turn would then notify the complainant 
of - - s if dismissal, and the Board of Law Examiners if disbarment was recom- 
mended. 

The Committee has given consideration to twenty-eight complaints during the 
past year, these being forwarded to the chairman by the Secretary of the State Board of 
Law Examiners, the President of this Association, as well as others. All of these com- 
plaints have been investigated and reports made with the exception of six. Of these, four 
are in the process of investigation, and we hope to have completed and reports made 
on these at an early date. One involves matters which are in litigation, and the action 
of the committee is being held in abeyance until final judicial determination therein 
may be had. In the other, the complaint was withdrawn by the foreign corporation 
complainant after the chairman of the Committee had taken up with the Committee 
on the Unauthorized Practice of Law of the state of its residence, the matter of its 
practice of law. This led to an action being brought by the Bar Association of that state 
to enjoin the complainant from the further unauthorized practice of law. 

Of the twenty-two reported, seventeen were dismissed; three justified, in the opinion 
of the committee, disciplinary action and reprimand, and two were referred to the 
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State Board of Law Examiners, with the recommendation that disbarment proceedings 
be instituted. 

The Committee feels that while some improvement has been made in the handling 
of these complaints during the past year by reason of the appointment of an additional 
member from each Congressional District, that further improvement may be made in 
the opinion of the Committee, and the grievances handled more expeditiously by in- 
creasing the Committee to three from each Congressional District, and it is suggested 
that one from each of these Districts be selected from the more recently admitted 
members. It is further suggested that one of, these three be appointed and empowered to 
act as District Chairman. If this should be done, then all complaints against attorneys 
of that District can be sent to the Chairman of the District for investigation and report, 
and by him assigned to the member of the District residing geographically nearest to the 
attorney complained of. Upon completion of the investigation, and after consideration by 
the three members of the committee residing in the district, their report, together with 
their recommendations, could then be made to the General Chairman. 

In adopting this plan it will eliminate a great deal of delay, some detail, and con- 
siderable expense, as under the present system hereinbefore outlined, a copy of the 
report is mailed by the member of the Committee making the report to each of the 
other members of the Committee, and necessitates the preparation of fourteen copies, 
which, in addition to the stenographic expense, entails the minimum expenditure out of 
the pocket of the Committeeman for each report, of forty-two cents. Also it would save 
considerable time in securing the approval or disapproval from each of the members of 
the Committee, and would eliminate the necessity of their consideration and expense 
of correspondence in those cases where, from the report, it is readily to be seen that 
the complaint should be dismissed. 

It is also suggested that the General Chairman may, in his discretion, submit any 
report to the entire committee, if he believes that it is a matter for its unanimous action. 

The appointing of three members to the Committee from each Congressional Dis- 
trict, if the members are selected so that they will have about one-third of the territory 
of their district to cover, will eliminate the time and expense of a committeeman 
making a trip of two or three hundred miles to make an investigation, which has been 
the case in one or two instances this past year. 

It is also suggested by the committee that a sum of money should be allotted each 
year to defray the actual expenses, or money paid out by the members, in connection 
with the investigating and reporting of these complaints. 

In order to properly effect such a system, it will be necessary, in the opinion of 
the Committee, that the Constitution and By-Laws be amended to incorporate the above 
and foregoing provisions. 

Respectfully submitted, 


Everett E. STEERMAN, Chairman 
Donatp A. CAMPBELL 
O. P. May 

Epwin S. McANANY 
CrareNcE M. GorriLi 
A. R. Lams 

Gerorce F. BEEzLey 
Frank F. Eckpati 
Roscog Kine 

Z. WETMORE 

R. C. Woopwarp 
Etmer Euwer 
Wituram S. Norris 
CuarLes VANCE 

C. E. CHALFANT 
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SUPPLEMENTAL REPORT OF THE COMMITTEE ON 
PROFESSIONAL ETHICS 


To the State Bar Association of the State of Kansas: 

The Committee recommends that the Canons of Professional Ethics be amended 
in conformity with the amendments adopted by the American Bar Association at its 
last annual convention, and in the following particulars: 

(a) That Canon 11 of the Canons of Professional Ethics be amended by the ad- 
dition at the beginning thereof of the following paragraph: 


“The lawyer should refrain from any action whereby for his personal benefit 
or gain he abuses or takes advantage of the confidence reposed in him by his client.” 


So that the entire Canon, as amended, would read as follows: 


“The lawyer should refrain from any action whereby for his personal benefit 
or gain he abuses or takes advantage of the confidence reposed in him by his client. 

“Money of the client or collected for the client or other trust property coming 
into the possession of the lawyer should be reported and accounted for promptly, 
and should not under any circumstances be commingled with his own or be 
used by him.” 

(b) That Canon 12 of the Canons of Professional Ethics be amended by the ad- 
dition of a paragraph after the second paragraph thereof, as follows: 

“In determining the customary charges of the Bar for sjmilar services, it is 
proper for a lawyer to consider a schedule of minimum fees adopted by a bar 
association, but no lawyer should permit himself to be controlled thereby or fol- 
low it as his sole guide in determining the amount of his fee.” 


And that in the same Canon, the word “business” be changed to “employment” in 
paragraph 2, part (2). So that the entire Canon, as amended, would read: 

“In fixing fees, lawyers should avoid charges which overestimate their advice 
and services, as well as those which undervalue them. A Client’s ability to pay can- 
not justify a charge in excess of the value of the service, though his poverty may 
require a less charge, or even none at all. The request of brother lawyers, and of 
their widows and orphans without ample means, would receive special and kindly 
consideration. 

“In determining the amount of the fee, it is proper to consider: (1) the time 
and labor required, the novelty and difficulty of the questions involved and the 
skill requisite properly to conduct the cause; (2) whether the acceptance of em- 
ployment in the particular case will preclude the lawyer’s appearance for others 
in cases likely to arise out of the transaction, and in which there is a reasonable 
expectation that otherwise he would be employed, or will involve the loss of other 
employment while employed in the particular case or antagonisms with other 
clients; (3) the customary charges of the Bar for similar services; (4) the amount 
involved in the controversy and the benefits resulting to the client from the serv- 
ices; (5) the contingency or the certainty of the compensation; and (6) the char- 
acter of the employment, whether casual or for an established and constant client. 
No one of these considerations in itself is controlling. They are mere guides in 
ascertaining the real value of the service. 

“In determining the customary charges of the Bar for similar services, it is 
proper for a lawyer to consider a schedule of minimum fees adopted by a Bar 
Association, but no lawyer should permit himself to be controlled thereby or fol- 
low it as his sole guide in determining the amount of his fee. 

“In fixing fees it should never be forgotten that the profession is a branch 
of the administration of justice and not a mere money-getting trade.” 


(c) That Canon 27 of the Canons of Professional Ethics be amended to read: 
“The customary use of simple professional cards is permissible. Publication in 
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approved law lists and legal directories, in a manner consistent with the standards 
of conduct imposed by these Canons, of brief biographical data is permissible. 
This may include only a statement of the lawyer’s name and the names of his pro- 
fessional associates, addresses, telephone numbers, cable addresses, special branches 
of the profession practiced, date and place of birth and of admission to the Bar, 
schools attended with dates of graduation and degrees received, public offices and 
posts of honor held, bar and other association memberships and, with their consent, 
the names of clients regularly represented. This does not permit solicitation of 
professional employment by circulars, or advertisements, or by personal communi- 
cations or interviews not warranted by personal relations. It is unprofessional to 
endeavor to procure professignal employment through touters of any kind. Indirect 
advertisements for professional employment, such as furnishing or inspiring news- 
paper comments, or procuring his photograph to be published in connection with 
causes in which the lawyer has been or is engaged or concerning the manner of 
their conduct, the magnitude of the interest involved, the importance of the law- 
yer’s position, and all other like self-laudation, offend the traditions and lower 
the tone of our profession and are reprehensible.” 


This Canon has been completely redrafted to incorporate changes recommended by 
the Special Committee on Law Lists and various other persons. The present Canon reads: 


“The most worthy and effective advertisement possible, even for a young law- 
yer, and especially with his brother lawyers, is the establishment of a well-merited 
reputation for professional capacity and fidelity to trust. This cannot be forced, 
but must be the outcome of character and conduct. The publication or circulation 
of ordinary simple business cards, being a matter of personal taste or local custom, 
and sometimes of convenience, is not per se improper. But solicitation of business 
by circulars or advertisements, or by personal communications, or interviews, not 
warranted by personal relations, is unprofessional. It is equally unprofessional to 
procure business by indirection through touters of any kind, whether allied real 
estate firms or trust companies advertising to secure the drawing of deeds or wills 
or offering retainers in exchange for executorships or trusteeships to be influenced 
by the lawyer. Indirect advertisement for business by furnishing or inspiring news- 
paper comments concerning causes in which the lawyer has been or is engaged, or 
concerning the manner of their conduct, the magnitude of the interests involved, 
the importance of the lawyer’s positions, and all other like self-laudation, defy the 
traditions and lower the tone of our high calling, and are intolerable.” 


(d) That Canon 33 of the Canons of Professional Ethics be changed to read: 


“Partnerships among lawyers for the practice of their profession are very 
common and are not to be condemned. In the formation of partnerships and the 
use of partnership names, care should be taken not to violate any law, custom or 
rule of court locally applicable. Where partnerships are formed between lawyers who 
are not all admitted to practice in the courts of the state, care should be taken to 
avoid any misleading name or representation which would create a false impression 
as to the professional position or privileges of the member not locally admitted. 
In the formation of partnerships for the practice of law, no person should be ad- 
mitted or held out as a practitioner or member who is not a member of the legal 
profession, duly authorized to practice, and amenable to professional discipline. 
In the selection and use of a firm name, no false, misleading, assumed or trade 
name should be used. The continued use of the name of a deceased or former 
partner, when permissible by local custom, is not unethical, but care should be 
taken that no imposition or deception is practiced through this use. When a member 
of the firm on becoming a judge, is precluded from practicing law, his name should 
not be continued in the firm name. 

“Partnerships between lawyers and members of other professions or non- 
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professional persons should not be formed or permitted where any part of the part- 
nership’s employment consists of the practice of law.” 


(e) That Canon 34 of the Canons of Professional Ethics be amended by dropping 
the following sentence from the end thereof: 
“But sharing commissions between forwarder and receiver, at a commonly 
accepted rate, upon collections of liquidated commercial claims, though one be a 
lawyer and the other not, is not condemned hereby, where it is not prohibited 
by statute.” 


So that the Canon, as amended, reads: 


“No division of fees for legal services is proper, except with another lawyer, 
based upon a division of service or responsibility.” 


(£) That Canon 37 of the Canons of Professional Ethics be changed to read: 

“It is the duty of a lawyer to preserve his client’s confidences. This duty outlasts 
the lawyer’s employment, and extends as well to his employees; and neither of them 
should accept employment which involves or may involve the disclosure or use of 
these confidences, either for the private advantage of the lawyer or his employees 
or to the disadvantage of the client, without his knowledge and consent, and even 
though there are other available sources of such information. A lawyer should not 
continue employment when he discovers that this obligation prevents the per- 
formance of his full duty to his former or to his new client. 

“If a lawyer is accused by his client, he is not precluded from disclosing the 
truth in respect to the accusation. The announced intention of a client to commit a 
crime is not included within the confidences which he is bound to respect. He may 
properly make such disclosures as may be necessary to prevent the act or protect 
those against whom it is threatened.” 


(g) That Canon 39 of the Canons of Professional Ethics be changed to read: 

“A lawyer may properly interview any witness or prospective witness for the 
opposing side of any civil or criminal action without the consent of opposing 
counsel or party. In doing so, however, he should scrupulously avoid any suggestion 
calculated to induce the witness to suppress or deviate from the truth or in any 
degree to affect his free and untrammeled conduct when appearing at the trial or on 
the witness stand.” 


This is a complete redraft of the present Canon, which reads: 

“Compensation demanded or received by any witness in excess of statutory 
allowances should be disclosed to the court and adverse counsel. If the ascertainment 
of truth requires that a lawyer should seek information from one connected with 
or reputed to be biased in favor of an adverse party, he is not thereby deterred from 
seeking to ascertain the truth from such person in the interest of his client.” 


(h) That Canon 43 of the Canons of Professional Ethics be changed to read: 
“Approved Law Lists. It shall be improper for a lawyer to permit his name 
to be published after January 1, 1939, in a law list that is not approved by the Amer- 
ican Bar Association.” 
In accordance with suggestions made by the Special Committee on Law Lists, this Canon 
is entirely changed from the present Canon 43. The substance of present Canon 43 is to 
be incorporated in Canon 27 as changed. Canon 43 now reads as follows: 
“Professional Card. A lawyer’s professional card may with propriety contain 
only a statement of his name (and those of his lawyer associates), profession, ad- 
dress, telephone number, and special branch of the profession practiced. The in- 
sertion of such card in reputable law lists is not condemned and it may there give 
references or name clients for whom the lawyer is counsel, with their permission.” 


(i) That in addition to the amendments aforesaid, the American Bar Association at 
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its last meeting adopted a new Canon, and it is recommended by the committee that 
said Canon be adopted by this association, same to be numbered Canon 47, which reads: 
“Aiding the Unauthorized Practice of Law. No lawyer shall permit his pro- 
fessional services, or his name, to be used in aid of, or to make possible, the un- 
authorized practice of law by any lay agency, personal or corporate.” 
Respectfully submitted, 
Everett E. STEerMAN, Chairman 
Donato A. CAMPBELL 
O. P. May 
Epwin S. McAnany 
Crarence M. Gorriti 
A. R. Lams 
Gerorce F. BEezLey 
Frank F. Eckpati 
Roscoz Kinc 
Z. WETMORE 
R. C. Woopwarp 
E:tmer Euwer 
Wituam S. Norris 
Cuartes VANCE 
C. E. CHALFANT 


Mr. SteerMAN: I move the adoption of the principal report and also the Supple- 
mental Report, as read. (Motion seconded.) 

Mr. Fautconer: I am reluctant to raise a question on the report of a committee 
which has done the work that this committee has done as shown by its reports; but if I 
understand one of these suggested amendments correctly we would, by adopting it, go on 
record as saying that it is perfectly proper for the lawyers of this Association to receive 
commercial business that has been solicited by a non-professional group. Personally I 
would not want to go on record as saying that we may not go into our own communities 
and solicit business; yet we may pay a fee to an organization that makes a business of 
soliciting legal business and divide our fee with them. May we be prohibited from doing 
something on unethical grounds, and yet employ someone to do it for us? I move that 
that particular amendment suggested by that report be stricken. I am referring particu- 
larly to the one where the amendment is suggested that we may divide fees on for- 
warded business from a non-professional organization. 

Mr. Gray: May I ask if these suggested amendments have been approved by the 
American Bar Association? 

PresipENT Cowan: They have. 

Mr. Batt: Does this report which has just been read bring the canons of ethics of 
this Association within the lines of the canons of the American Bar Association? 

Mr. Sreerman: It does. It is our policy to adopt the canons adopted by the American 
Bar Association, and this merely brings it in line with the American Bar Association. 

PresipeNT Cowan: Will you read that canon to which reference is made, on the 
forwarding of business? 

Mk. Sreerman: I will read the canon as it now stands, and the proposed amendment: 

“That Canon 34 of the Canons of Professional Ethics be amended by dropping the 
following sentence from the end thereof: 

‘But sharing commissions between forwarder and receiver, at a commonly ac- 
cepted rate, upon collections of liquidated commercial claims, though one be a 
lawyer and the other not, is not condemned hereby, where it is not prohibited by 
statute.” 


so that the Canon as amended reads: 


“No division of fees for legal services is proper, except with another lawyer, 
based upon a division of service or responsibility.” 
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So it thus does just the opposite of what was suggested by Mr. Faulconer. By read- 
ing the old canon I confused you a little. The Canon as amended reads: 


“No division of fees for legal services is proper, except with another lawyer, 
based upon a division of service or responsibility.” 


Mr. Fautconsr: I misunderstood you. That is eliminated. 

Mr. Batt: I think there was some confusion. At the American Bar Association meet- 
ing at Kansas City, I think Mr. Earle Evans, of Wichita, and if he or someone who 
knows what that report was is here, he will tell us there has been a very decided attack 
upon the forwarding of commercial claims by others who are not lawyers. The states of 
Missouri and Oklahoma have gone into the matter and have prohibited the payment of 
fees to those listed, and an effort was made to have the American Bar Association go 
on record to do the same thing. Now the report that Mr. Evans brought in did not go 
that far. My understanding is that the American Bar Association did not go that far, 
and that the American Bar Association, while condemning the splitting of fees, has 
not gone to the length of condemning a division of fees for collection where there is no 
legal action. Now Mr. Steerman says that is exactly what the American Bar Association 
says, and if it is, the thing that Mr. Faulconer refers to has not been condemned. There 
was a great deal of talk at that meeting and elsewhere condemning lawyers representing 
these commercial law lists. I know something about that, and I have represented lots 
of them, and these bonding companies, and attorneys who receive this business. Some- 
times there is a large volume of this business. I have thought that the bonding of at- 
torneys for handling this business is a good idea. I think any attorney who handles a 
large amount of that business should be bonded. The officers of most banks are bonded. 
We stand no higher in integrity than do people in other professions. If that goes no 
further than the American Bar Association went in Kansas City, I have no objection 
to it; but if it does go further so as to condemn what has not been condemned as a re- 
sult of Mr. Evans’ committee’s study of it, I am not in favor of it. 

Mr. Fautconer: My motion was made with the understanding that we might go 
ahead; but as I understand it now, that is out. 

PresipentT Cowan: Do you withdraw your motion? 

Mr. Fautconer: I withdraw my motion as to that part of it. 

PresivenT: I take it that the second will consent thereto. The question is on the mo- 
tion to adopt the report of the Committee and the supplemental report, as read. 

Mr. Hurtey: That is only in relation to fees. How about the fees of doctors and 
engineers? 

Mr. Sreerman: There is nothing in here about dealing with experts. It is merely 
about getting witnesses. 

Mr. Hurtey: Suppose I have a doctor whom I want to testify in a damage case, and 
he wants $25.00 a day; can I pay it? 

Mr. STeERMAN: That is covered, I think, by paragraph “G,” Canon 39, which is 
re-drafted to read as follows: 


“A lawyer may properly interview any witness or prospective witness for the 
opposing side of any civil or criminal action without the consent of opposing counsel 
or party. In doing so, however, he should scrupulously avoid any suggestion cal- 
calculated to induce the witness to suppress or deviate from the truth, or in any 
degree to affect his free and untrammeled conduct when appearing at the trial or 
on the witness stand.” 


Presioent Cowan: As I understand it, you can pay your own witness, but you can’t 
pay the other fellow’s. The vote is upon the motion to adopt the reports of the Com- 
mittee on Professional Ethics. 

(Question is put and reports are declared adopted as read.) 

Present Cowan: The next in order is the Report of Committee on Amendment of 
Laws and Uniform Legislation, by Mr. B. L. Sheridan. 
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Report of Committee on Amendment of Laws 
and Uniform Legislation 


To the Bar Association of the State of Kansas: 

Your committee wishes to call special attention to the importance of amending the 
laws of Kansas regulating the administration of the estates of decedents and procedure 
in the probate courts. This subject has received the active attention of the bench and bar 
of Kansas for the last several years. At the expense of much thought and labor, many 
noteworthy contributions to the movement and many suggestions have been made. The 
results of this work have now been surveyed by the Judicial Council, which in its last 
bulletin, issued in April, has proposed an amended code of practice and procedure in 
probate courts. This document is well worthy of careful study by the members of this 
association. 

It is the belief of this committee, however, that in amending the probate laws, we 
should be very careful not to abandon any of the provisions of the Uniform Wills Act 
which is contained in our present statutes, the same having been adopted by Kansas 
many years ago. 

In Kansas, it is possible to settle an estate without administration, where the de- 
cedent left no debts and in case the heirs enter into a proper agreement for the di- 
vision of the estate without administration. The customary method of making such 
settlements is to do so by agreement and by the filing of an affidavit of one or more of the 
interested parties, stating the facts and describing any land involved in the settlement 
so that the real estate records may properly reflect the transactions. It is believed that 
there should be a method of submitting such settlements to the probate court by a simple 
application and of securing an adjudication of the probate court on the basis of a rea- 
sonable notice to the interested parties and to the public which would have the binding 
effect of a decree. This would be an inexpensive procedure and would avoid many of the 
uncertainties which are inherent in the agreement and affidavit method. 

Your committee also recommends the passage of an act providing for the qualifica- 
tions of court reporters and the supervision of these important public officials. The only 
qualifications now provided by statute are contained in Section 20-905, G.S., which pro- 
vides for an examination by three members of the bar, practicing in the court to which 
the candidate is to be assigned. When we consider that these men make up the records 
upon which all appellate cases are based, it is obvious that our present law is inadequate. 
Your committee believes that this is a subject which requires prompt action. 

Several times in the past, the former committees of this association on amendment of 
laws and uniform legislation have recommended that an effort should be made to secure 
the enactment of a bill providing for an appropriation for the necessary expenses of the 
Kansas Commissioners on Uniform State Laws and Proceedings. This committee de- 
sires to repeat this recommendation. An investigation will disclose that practically all 
of the states in the Union provide generous appropriations for the purpose of assisting in 
this work. Kansas has already adopted many of these acts, four having been adopted 
at the last session. Several of the acts are now under active consideration and an effort 
will be made at the next session of the Legislature along this same line. It is extremely 
difficult for the commissioners and for the members of this committee to make satisfac- 
tory progress without some financial support. It is also a great hardship on the com- 
missioners to be obligated to pay their own expenses incident to their work. 

It is, therefore, recommended that the successors of this committee should make a 
further and vigorous effort to impress upon the Legislature the value of this work and 
to secure a reasonable appropriation in behalf of the commissioners. 

Your committee recommends, subject to the approval of the incoming committee, 
that the following uniform acts shall be adequately presented to the next Legislature, 
to-wit: the Aeronautics Act, the Bills of Lading Act, the Stock Tramsfer Act and the 
Narcotic Drug Act. It is believed that this is a sufficient number of the uniform acts 
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to present for adoption because experience has demonstrated that too many different 
propositions are confusing and distracting and lead to a poor result. 

The attention of the Legislature should be called to the fact that there is an in- 
creased interest generally throughout the country in the enactment of uniform laws 
and that they are being actively adopted by the more progressive states. Kansas should 
be in the forefront of this movement. 

Respectfully submitted, 


Brown SHERIDAN, Chairman 


(On motion of Mr. Sheridan, the report was adopted as read.) 

Presipent Cowan: Before we receive any further committee reports, I have some 
special committees to announce. Upon the 

Nominatinc ComMItree Rgso.utions CoMMITTEE 

Mr. Douglas Hudson, Ft. Scott, Chairman Mr. Steadman Ball, Atchison, Chairman 
Mr. Martin F. Trued, Tribune Mr. O. O. Osborne, Stockton 
Mr. Robert L. Webb, Topeka Mr. Warren H. White, Hutchinson 

Present Cowan: The next in order is the Report of Committee on Integration of 
the Bar by Mr. Albert Faulconer. 


‘Report of the Committee on Integration of the Bar 


To the Bar Association of the State of Kansas: 

Your Committee on Integration of the Bar, reports: 

For approximately eight years this Committee has been directing its efforts toward 
the goal of an integrated Bar. Most of you are familiar with the efforts that have been 
made, first, to incorporate the Bar under legislative enactment, and, later, to have the 
Bar integrated under the rule-making power of the Supreme Court. 


We have never had more than a voluntary association of from forty to sixty per 
cent of the lawyers of the state. Under such a system, whenever a lawyer does not feel 
sufficient interest to pay his dues and take part in the proceedings of the meetings of 
the Association, he doesn’t do it, and the Association goes on as best it can without 
him. Your Committee feels that we should all be encouraged by the work of this As- 
sociation, for, with as loose an organization as we have, we are able to assemble year 
after year at least fifty per cent of the lawyers of the state who pay their dues and in one 
way or another are taking some active part in the work of the Association. 

We must always keep in mind that a voluntary Bar Association is limited in its 
ability, because it is helpless to reach the other fifty per cent who are not affiliated. 
Even for educational purposes those who do not belong, do not receive the Journal, and 
are depriving themselves of valuable education and contact with their fellow lawyers. 

That we need an all-inclusive organization has been the expressed opinion of this 
Association on more than one occasion. You are familiar with attempts that have been 
made to incorporate the Bar after the fashion of many other states and that these efforts 
have been rejected by the Legislature. More recently, at the annual meeting in Wichita 
in 1936, we put our approval upon a plan to integrate under the rule-making power 
of the Supreme Court, a plan that is working admirably in other states. After being 
approved by the Judicial Council and this Association, a plan for integration under the 
rule-making power was formulated and presented to the Supreme Court, hopeful that 
the Court would do something about it. Your Committee is convinced that the Supreme 
Court has the inherent power to make all necessary rules not only for admission but to 
govern the practice of law in this state. It is generally held that the practice of law is a 
judicial rather than a legislative matter; that the Court is more competent and that such 
flexible rules as the Court might make would serve the welfare of the Bar and the public 
better than acts of the Legislature, is not doubted. 

A committee was appointed by the President of this Association in 1936, which pre- 
pared and submitted to the Supreme Court in September, 1936, a set of rules fashioned 
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somewhat after a similar plan in operation in Michigan and Kentucky, the idea being 
that the court itself would investigate, perhaps revise, but would adopt rules under 
which the lawyers of the State would be brought into one inclusive organization. 

With due respect to the Court and its attitude on the subject, it may be said that 
while the inherent power of the Court does exist, the Legislature over a long period of 
years has legislated in some respects upon the general subject of admission and prac- 
tice, and since there is legislative precedent that has been acquiesced in by the Bar and 
the courts, the Judges of the Supreme Court perhaps felt that it might not be wise to 
issue and put into effect a set of rules without in some way consulting the Legislature. 

So, early in the session of 1937 the then President of the State Bar Association, the 
Honorable Chief Justice, together with members of the committee that had presented 
the ruie plan to the Court, provided a dinner at the Jayhawk Hotel, in Topeka, to which 
were invited all of the members of the Judiciary Committees of the House and Senate. 
These committeemen being lawyers and the dinner being free, attended and dined with 
us. At this meeting the question of the integration of the Bar was discussed. We ex- 
pected the lawyers of the Legislature to help in enacting some sort of legislative invita- 
tion to the Supreme Court to go ahead and exercise its rule-making power. An unusual 
but important fact developed. Of the twenty-six lawyers present from the Judiciary Com- 
mittees of the Legislature, only four at the time had membership in the State Bar As- 
sociation. Many of them had never heard the subject discussed before. Some were 
apathetic, but no one expressed serious objection. However, when the matter was later 
presented to the Legislature in the form of a resolution comparatively few of the lawyer 
members of the Legislature showed any enthusiasm for the measure, and its defeat seemed 
to please some of the lawyers and many laymen. 

Members of this Committee spent much time and effort in and around the Legis- 
lature in the interest of the Bar, and although defeated in the accomplishment of its 
purpose we came away convinced that to arouse the interest of the lay members of 
the Legislature and get the matter over we will probably have to present the subject 
again and again, unless the Supreme Court chooses to exercise its own power. We 
think it should. 

No doubt objections have been voiced to the members of the Supreme Court to any 
form of all-inclusive organization of the lawyers. Even so this Association has in the 
most Democratic way given its unanimous approval. The unknown quantity then is, 
whose voice? The nine hundred members of this Association or the nine hundred who 
do not belong, four hundred of whom are not actively engaged in practice? 

At present at least we cannot prophesy ultimate results with either Court or Legis- 
ature. 

The Legislature, numerically, is a layman’s body, and perhaps we have been weak 
in not attempting to bring proper educational material to these members to satisfy them 
of the purpose and merit of the legislation suggested. The lawyer members of the Legis- 
lature are generally so busy with more intriguing subjects that the mere matter of im- 
proving the Bar and the administration of Justice, the results being that the laymen 
in the Legislature and at least some of the lawyer members are indifferent. 

Though we are again reporting to you our lack of success, we are not down and 
out by any means. We still realize that when this association acts upon a, question of 
public interest we speak only for those lawyers of the state who at the time being are 
enrolled and have paid their dues, but we hope the time will soon come when we will 
be able to speak for a united Bar, and not until then will we be able to fully meet every 
public challenge of the lawyers’ conduct. 

That the Bar as a whole has lost some of its prestige may be true. A large part of 
the criticism comes in generalities and from ill-informed sources. Some of it may be 
well founded in the conduct of a few cases and of a comparatively few lawyers. The 
public is not discriminating—it bases its criticism upon isolated situations and says 
nothing of the thousands of cases properly presented and rightly decided. The few situa- 
tions that justify criticism often go unchallenged and uncorrected because there is only 
one tribunal, the Supreme Court, with authority to impose corrective measures, and it 
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has only the two alternatives: disbarment, or suspension, and it is thought that in many 
cases such punishment as the Supreme Court has authority to impose is too severe. 

In the preparation of rules that were submitted to the Supreme Court, provision 
was made for a, more moderate treatment of the cases that do not justify disbarment 
or suspension. The Committee has no desire to present harsh rules nor to place the law- 
yers of Kansas under a set of rigid regulations, We are satisfied that every lawyer wants 
his profession to have a good name, and that ultimately the lawyers of this state will 
unite in support of such plan of integration as will improve the lawyer, the administration 
of justice, and the public esteem of our profession. 

There is no professional group that has greater opportunity or is better qualified 
to render public service than lawyers. We cannot stop with an understanding of the 
mere machinery of the law. We owe it to ourselves and to the public to continue the 
processes of education in the moral and philosophical use of that machinery, This can be 
accomplished by united action of all of the lawyers engaged in the practice in an effort 
to improve the administration of justice and the confidence of the public in the things 


we advocate and things we do. 
Respectfully submitted, 


ALBERT Fautconer, Chairman 
Rosert L. Wess 

Exmer E. Euwer 

R. D. ArMsTRONG 

Bruce Hurp 

W. E. STANLEY 

Cuas. L. Hunt 

Epwarp R. SLoaN 

Paut J. Watt. 


Mk. Fautconzr: And I wish to add, orally, that this Committee in some form should 
be continued, and its efforts extended. I move the adoption of the report. 

(Report is adopted as read.) 

Presipent Cowan: We will now have the Report of Committee on Local Bar As- 
sociations by Mr. Carl Ackerman. 


Report of Committee on Local Bar -Associations 


To the Kansas State Bar Association: 

We, your Committee on Local Bar Associations, beg leave to make the following 

report: 
Po The committee endeavored to get information from each county in the state as to 
the local bar associations by writing to the President of the Local Bar Association, or 
County Attorney, in each county enclosing an inquiry blank, and in response to our first 
letter of inquiry we received sixty-one replies. A second letter was mailed out, together 
with the letter of inquiry, and a time set wherein they were requested to answer, and 
in response to our second letter of inquiry we received twenty-five replies, leaving nine- 
teen counties from which no reply to our letters was received, and the counties from 
which we have no report are as follows: Morris, Wabaunsee, Lyon, Woodson, Cheyenne, 
Sherman, Thomas, Sheridan, Ellis, Osborne, Stanton, Kearny, Seward, Lane, Ness, Hodge- 
man, Rush, Stafford, and Harper. 

There are three district associations in the state larger than judicial districts. The 
Northwest Kansas Bar Association is composed of members of the Bar of each of the 
twenty-six counties in the Sixth Congressional District, and the present officers of that 
association are: 

J. F. Bennett, Norton, President 
Alex H. Miller, Salina, Vice-President 
J. C. Ruppenthal, Russell, Secretary-Treasurer 
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This organization holds annual meetings, and to a great extent their programs are along 
the line of the State Bar Association programs, and all of the lawyers in the district are 
members. The annual meeting is always followed by a banquet. The Southwest Kansas 
Bar Association is composed of the members of the Bar of each of the twenty-seven 
counties in Judicial Districts Nos. 20, 31, 32, 33 and 39, and the present officers of that 
association are: 

H. Lewellyn Jones, Meade, President 

O. G. Underwood, Greensburg, Vice-President 

Kenneth Scott, Garden City, Secretary-Treasurer 


This association holds meetings in January and June of each year, and problems of par- 
ticular interest and concern to all members of the association are discussed, and outside 
speakers are generally procured, and the meeting is followed with a banquet. The Cen- 
tral Kansas Bar Association is composed of the members of the Bar of Clay, Dickinson, 
Geary, Lyon, Marion, Marshall, Morris, Pottawatomie, Wabaunsee, and Riley counties, 
and the present officers of that association are: 

Joe E. Lynch, Herington, President 

John Wheeler, Marion, Vice-President 

D. M. Ward, Peabody, Vice-President 

James P. Coleman, Junction City, Vice-President 

Thornton Scott, Abilene, Secretary-Treasurer 


and they hold semi-annual meetings at each of which a general program is presented and 
followed by a banquet in the evening and a general get-together program. 

All of the Judicial Districts composed of but one county have local Bar Associa- 
tions, but they are designated by the name of the county instead of the Judicial District, 
and of the one-county judicial districts the following are active and hold regular meetings 
and special meetings and programs for the benefit of their members: 

The Topeka Bar Association, Third Judicial District 

The Wyandotte County Bar Association, 29th Judicial District 
Cherokee County Bar Association, 11th Judicial District 
Crawford County Bar Association, 38th Judicial District 
Labette County Bar Association, 16th Judicial District 
Montgomery County Bar Association, 14th Judicial District 
Cowley County Bar Association, rgth Judicial District 
Sedgwick County Bar Association, 18th Judicial District 
Sumner County Bar Association, 25th Judicial District 


The Leavenworth County Bar Association, Judicial District No. 1, and the Atchison 
County Bar Association, Judicial District No. 2, meet when called together but have 
no regular meeting dates or programs. 

Judicial districts other than one-county districts have judicial associations as follows: 
Fourth Judicial District Bar Association composed of the members of the Bar of Ander- 
son, Douglas and Franklin counties, hold annual meetings and other meetings upon call. 
A general program is presented. The Seventh Judicial District Bar Association, composed 
of the members of the Bar of Neosho and Wilson counties, hold two meetings per year 
and have some kind of a program. The Thirteenth Judicial District Bar Association, 
composed of the members of the Bar of Butler, Greenwood, Elk and Chautauqua coun- 
ties, is presumed to hold annual meetings, but the 1937 meeting to be held in Green- 
wood county has not yet been held, and one of the counties in the district reported 
that to all intents and purposes the association is extinct, with Greenwood County as 
the mortician; however, we hope that it may soon be revived, a meeting held, and a 
nunc pro tunc record made showing it alive again. The 24th Judicial Bar Association, 
composed of members of the Bar of Barber, Harper, Kingman and Pratt counties, hold 
annual meetings which are rotated from one county to the other, and the officers of 
the county entertaining are the officers of the District Bar that year. They have general 


programs, speakers and a banquet. 
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The local Bar Associations are as follows: 

Washington County Bar Association, evidently inactive, as no names of officers, 
or programs, were set out in the report. 

Marshall County Bar Association, active, meetings on first Monday in February, 
May and October, generally a program. 

Brown County Bar Association, active, meeting on the third Thursday of each 
month, with exception of July and August, generally program pertains to legal matters 
and questions of interest to the Bar. 

Jefferson County Bar Association, inactive, meets at the call of the officers or mem- 
bers of the Bar. 

Jackson County Bar Association, active, meets first and third Tuesdays in each 
month, generally discussion of current questions and problems. 

Johnson County Bar Association, meets subject only to call upon matters of in- 
terest, and no programs. 

Douglas County Bar Association, holds monthly meetings during the fall and win- 
ter, program held, usually a speaker distinguished in the Bar who speaks on legal or 
public questions. 

Franklin County Bar Association, holds regular meetings, second Monday in each 
month, except July and August, evening dinner at hotel, followed by talks and reading 
papers by members. 

Miami County Bar Association, no programs, and meets only on call of the officers. 

Anderson County Bar Association, meets once a year, holds general programs. 

Allen County Bar Association, meets second Wednesday of each month, except 
July and August. No set program. Lawyers have dinner together, and are now having 
movie talking lectures of law film classics. 

Fort Scott Bar Association in Bourbon County, meets upon call of the president 
whenever they have any business, no programs. 

Neosho County Bar Association, no regular meetings, meets upon call of the presi- 
dent, no programs. 

Chautauqua County Bar Association, meets upon call of the president, no programs. 

Clay County Bar Association, no regular meetings, no programs, meets upon call 
of the president. 

Dickinson County Bar Association, meets once a year or oftener upon call of the 
president, no programs. 

Marion County Bar Association, meets upon call of the president, no programs. 

Geary County Bar Association, meets twice yearly, general programs. 

Riley County Bar Association, meets upon call of president, no programs. 

Osage County Bar Association, holds regular meetings in January, April and Sep- 
tember; dinner and a program. 

McPherson County Bar Association, holds meetings on opening days of court and 
all adjourned days, general program. 

Harvey County Bar Association, meets for luncheon on every motion day, and din- 
ner on opening day of each term of court; programs at which matters deemed of impor- 
tance to the Bar are discussed. 

Butler County Bar Association, regular meetings on first day of each term of 
court, luncheon and general discussion of matters of interest to the Bar. 

Mitchell County Bar Association, regular meeting on third Monday in April of each 
year, program generally discussion of business matters. 

Jewell County Bar Association, meets on call of the president, no definite programs. 

Republic County Bar Association, meets on call of the president. 

Cloud County Bar Association, meets on call of the president, no programs. 

Saline County Bar Association, meets usually three or four times a year, and pro- 
grams are varied, ofttimes discussion by distinguished guests. 

Finney County Bar Association, meets on call of the president, no programs. 

Ford County Bar Association, meets on call of the president. 

Edwards County Bar Association, meets on call of the president. 
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Barton County Bar Association, meets quarterly and on special call, general pro- 
m of local interest to the profession. 

Pratt County Bar Association, have annual meetings, but no program. 

Barber County Bar Association, meets on call of the president. , 

Kingman County Bar Association, meets about every two weeks at luncheon at 
noon, with general discussion of questions of interest to the Bar. 

Reno County Bar Association, have luncheon meetings on last Saturday of each 
month, except one evening meeting when the ladies are invited. Their program consists 
of general discussion of matters of interest to the Bar. 

All of the other counties reporting have no Local Bar Association, and some of 
them are not associated with any district meetings. 

A number of suggestions have been made for the improvement of the Local Bar 
situation, among them being: local associations in every county, with regular time for 
meeting; blanket invitation to neighboring county associations to attend; stress co- 
operation among members; build up State Bar membership; have younger members 
of Bar deliver lectures on law subjects; integrate the bar, and many other suggestions 
that are all worthy of consideration. 

Many of the counties report that their members get more benefit from attending 
the District Association than they do from attending the State Bar Association. 

The committee recommends that in all counties where there is a sufficient number of 
members of the Bar to maintain an active association that a local county association 
be formed, but that in counties where there is not a sufficient number of members of 
the Bar to maintain an active association, that they should become part of an associa- 
tion formed by the members of the Bar of the Judicial District in which they are situated, 
and therefore recommend that a Bar Association be formed in each Judicial District of 
the state. 

The committee further recommends that the incoming officers of the State Bar 
Association take steps to form such local organizations as above referred to. 

The committee further recommends that there should be a closer relationship exist- 
ing between the State Bar Association and the Local Associations, and recommends that 
the incoming officers take such steps as they deem necessary to form a closer relation- 
ship between such associations. 

The committee further recommends that the incoming officers of the State Bar 
Association prepare, formulate, and recommend some plan or program designed to arouse 
and stimulate interest of the members of the Bar with the idea of organizing Local Bar 
Associations, as herein recommended. 

Respectfully submitted, 
Cart AcKARMAN, Sedan, Chairman 
StranLey Taytor, El Dorado 
Leroy Braprietp, Neodesha 
E. B. Skinner, Junction City 
Lester Orr, Medicine Lodge 
V. J. Bowrrsocx, Columbus 
J. F. Bennett, Norton 
R. B. Armstronc, Scott City 
Raymonp Lerron, Pittsburg 

Committee on Local Bar Associations. 


Upon motion of the Chairman of the Committee, the report is adopted as read. 
WHEREUPON: The hour for adjournment having arrived, the President announced 
the meeting to be adjourned to 9:30 a.m., May 28, 1938. 


MORNING SESSION, SATURDAY, MAY 28, 1938 


The meeting was called to order by President Cowan. 
Present Cowan: The first thing this morning is the Report of Committee on the 
Illegal Practice of Law, by Mr. Claude I. Depew. 
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Report of Committee on the Illegal Practice of the Law 


This Committee has not been particularly active during the past year. Following 
the policy adopted by the American Bar Association’s Committee on Unauthorized 
Practice of the Law, to-wit, leaving the active work to local committees and furnishing 
assistance to them where possible, we have made an effort to encourage local bar com- 
mittees and to give them suggestions in their efforts to curb illegal and unauthorized 
practice. 

There has been some activity in connection with the matter of eliminating, or at — 
least decreasing, the acts of Probate Judges, Court Clerks and their employees which might 
constitute law practice. Last year the Committee in its report recommended that the 
new Committee consider the advisability of sending a letter to the various Probate Judges 
and other county officers in regard to the practice of the law by themselves or their 
employees. Some of the local Committees have made complaints against Probate Judges 
in their respective counties and have written to our Committee for suggestions, for ci- 
tation of authority, etc. We are informed that a case is now pending in the Supreme Court 
on appeal from an order of a District Court granting an injunction against a Probate 
Judge. The case was argued in the Supreme Court on May 3, and we assume that the 
Supreme Court with its usual promptness has already made its decision. However, the 
decision will not be announced for some time, and we naturally do not know what 
the decision will be or how much light it may cast upon the question off what constitutes 
unauthorized practice of the law by a Probate Judge or other county officer. After the 
opinion in that case is announced it would be well for the Committee to broadcast it 
and send out a letter which would inform such county officers of the attitude of the 
courts and the attitude of the lawyers. 

In most instances the Probate Judges contacted by members of the Committee have 
expressed a willingness to cooperate. A few, however, insist that they have the right to 
advise interested parties concerning rights and procedure in their courts. 

We have been informed that one of the local Committees has received a complaint 
against a Clerk of the District Court. That complaint is being investigated but a report 
has not yet been filed by the local committee. 

Some members of the Committee have discussed the question of unauthorized 
practice with abstracters; and in every instance, so far as we are informed, the abstract- 
ers have exhibited a spirit of cooperation and expressed a desire to avoid anything that 
might even be questionable as bordering upon the practice of law. 

Some of the matters which have been handled satisfactorily by local Committees or 
by some individual member of our Committee during the year are the following: 

At Wichita there came to the attention of the Committee a sign at the entrance of 
a real estate office which informed the public that the real estate agent prepared deeds, 
mortgages, wills, etc. He immediately removed the sign and thanked us for calling his 
attention to the matter. 

We received two complaints against the Commercial Credit Rating Bureau, a con- 
cern with headquarters in Kansas City, Missouri, and maintaining an office at Wichita. 
The first complaint was against the use of notices to debtors which simulated court 
process by having a title similar to the title of a suit and containing language of a legal 
nature, apparently intended to give the recipient the impression that a suit had been filed 
against him and that unless he remitted promptly the law would be upon him. The 
Chairman of the Committee called in the manager of that bureau and he agreed to cease 
and desist immediately. No further complaints were received on that score and we have 
been unable to learn of any similar violations by them. 

Later in the year another complaint was filed against the same Commercial Credit 
Rating Bureau on account of its sending to debtors a form letter indicating that it main- 
tained “corresponding bonded attorneys throughout the United States”; that it expected 
to take “legal action”; that failure to pay would result in “proceedings” and “costs” and 
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“garnishment” and “suit.” The manager was again called in and again readily acquiesced 
in the request of the Committee that he cease using such forms. 

One of the complaints referred to the Committee by the President of the Associa- 
tion was based on a letter received by the client of a Topeka lawyer on a letterhead 
reading as follows: “Universal Inheritance Service, Estate Counsellors, Wichita, Kansas, 
U.S.A. Correspondents in all principal cities of the world. Estates disposed of. Missing 
heirs located.” The Chairman of the Committee called at the return address shown on 
the envelope and found that these letters were a trick used by a credit jewelry company 
in locating “skips,” customers who had left town without paying their bills. If the recip- 
ient of the letter went to the address given for the purpose of collecting his inheritance, 
he would be shocked to find that instead of giving him something, payment of his own 
account would be demanded. Apparently there was no attempt in that instance to render 
legal services and the Committee dropped the matter. 

Recently a matter came to the attention of the Committee on which all of the mem- 
bers have expressed opinions. Mr. P. M. Sessions, who was employed in the office of the 
Secretary of State at Topeka for many years, retired from that office and apparently con- 
ceived the idea that he could render a needed service and earn some money for himself 
by assisting in the handling of matters before the State Charter Board and in the office 
of the Secretary of State pertaining to corporations. He sent out a circular letter in which 
he stated that he was operating a personal corporation service including “consultation 
upon corporation problems, presenting to the charter board applications to form domestic 
corporations, cooperative associations, to admit foreign corporations, amendments to 
charters, verification of the correctness of annual fees assessed, and such other matters 
as may properly be presented to the Secretary of State or the charter board.” He set forth 
a schedule of minimum fees which he proposed to charge, as follows: 

Reporting on assets, officers, etc., $1.00; consultation, $2.50; submitting domestic or 
foreign applications to the Charter Board and obtaining approval, $5.00; submitting 
amendments and obtaining approval, $2.50; determining fees and filing annual reports, 
$2.50; fees for other services in proportion. 

Several lawyers in various cities of Kansas who received a copy of Mr. Sessions’ 
letter sent their letters to the Committee. The Chairman wrote to Mr. Sessions and asked 
him for a statement concerning just what he proposed to do. He replied and expressed 
surprise that the lawyers should be fearful that he was undertaking the practice of law. 
He explained in detail the nature of the service he proposed to render and advised the 
Committee that his letter had been sent only to attorneys and not to laymen and stated 
that he proposed to render services only for attorneys and that he would not deal with 
anyone except lawyers pertaining to any of the corporation matters suggested in his 
letter. A copy of the circular letter sent out by Mr. Sessions and a copy of his statement 
to the Chairman of the Committee were sent to each member of the Committee with 
a request that they express their opinion on the matter. Every member of the Committee 
has expressed the opinion that the service which Mr. Sessions proposes to render for 
lawyers is a legitimate, appropriate and valuable service, and that it does not constitute 
practicing law on his part. Some members of the Bar who are not members of this Com- 
mittee also have written to the Committee expressing similar opinions. The view of the 
Committee is that so long as Mr. Sessions or anyone else renders the type of service ex- 
plained by him and deals only with lawyers, no effort should be made to prevent them 
from doing so. 

As a general rule, since the courts have expressed their condemnation of collection 
agencies, unauthorized lawyers and other unauthorized persons performing acts which 
might be construed as the practice of law, it has been very easy to handle complaints. 
Generally all that is required is to bring the matter to the attention of the accused. In 
some instances people come to members of the Committee for advice before undertaking 
to render certain services in order to ascertain whether or not their proposed activity will 
be approved or frowned upon. 

The bulletin published each month by the Committee on unauthorized practice 
of the law, American Bar Association, entitled “Unauthorized Practice News” contains 





74 The JouRNAL 


a current summary of the activities of Committees throughout the land, and we recom- 
mend that every lawyer interested in suppressing unauthorized practice write to the 
American Bar Association and ask that his name be placed on their mailing list. 

This Committee makes no definite recommendations except that the new committee 
formulate a letter to be sent to Probate Judges and other county officers after the Supreme 
Court has passed upon the legality of their questionable activities. 


Respectfully submitted, 


O. B. Emson 

Joun C. Brake 

Maruin S. CasEy 

Tuomas M. VanCLEave 
Tuomas E. WacsTaFF 

Joun Fontron 

Craupe I. Depew, Chairman 


Upon motion of Chairman Depew, the Report was adopted as read. 
PresiwentT Cowan: The next upon our program is the Report of Committee on 
Taxation, by Mr. A. V. Roberts. 


Report of Committee on Taxation 


To Kansas State Bar Association: 

The various and sundry forms of taxation used by the different states of the Union 
and also the United States cover so wide a field that it is impossible in a report to attempt 
a synopsis of the whole. Hence, we will limit our report to those items which we thought 
might be of the most interest. 

The State of Nebraska has been advertising in the public press the merits of its 
system of taxation. We thought that because of this fact it might be of interest to know 
something of the plans they have adopted in their taxation system. In order that we 
might speak with accuracy, we obtained the report of the State Board of Equalization 
and Assessement and will refer to the things which they have done. From a work pub- 
lished by the Associated Industries of Nebraska we find the statement that Nebraska has 
no bonded debt. That, of course, is comparable with Kansas, with the exception that we 
issued bonds for the bonus paid to our soldiers. Nebraska has no sales tax, no state in- 
come tax, no luxury tax. It claims by rigorous economy in governmental operations the 
taxes for Nebraska, state, county and all local subdivisions, a reduction from sixty-six 
millions to forty-four millions in the past ten years. Only sixteen of Nebraska’s ninety- 
three counties have outstanding bonds. From the report of the State Board of Equaliza- 
tion the value of property in the State of Nebraska was $2,058,224,967. This includes 
all property, real and tangible. Farm lands and improvements amounted to 76.7% of 
the total. The grand total of all taxes for state, county, school, and city amounted to 
$47,024,422 for the year 1937, which is a reduction of twelve millions from the year 
1921, its heaviest tax. The average levy for all purposes and for all property in Ne- 
braska is 40.18 mills. This total of tax is divided for county 4.55, schools 18.31, city 
15.50, and the remainder for the state. The general property levies in Nebraska were 
reduced 33.1% from the year 1927 to the year 1937. The outstanding bonds of all po- 
litical subdivisions have been reduced to 75 millions in 1937. 

The principal taxes established in Nebraska, in addition to the property tax to which 
we have referred, is a gasoline tax, a liquor tax and motor license fees. 

From all their reports and records, it would appear that the principal merit in the 
Nebraska system has been that of economy and efficiency. Their net results would appear 
to be that their tax now is approximately the same as it was prior to 1929 after de- 
ducting the decrease in valuations and without adding new sources of tax. It may be 
summed up in the word ECONOMY and it is our opinion that they are very much to 
be commended for their effort toward economy, as it is quite evident from their reports 
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that they have not reduced the efficiency of their government, but on the other hand have 
increased its efficiency by being careful to see that the tax dollar actually buys a dollar’s 
worth of governmental service. The governmental efforts including schools have been 
well supported and well protected. To meet the needs of the unfortunate they have 
transferred from the general fund to a special fund the receipts from liquor taxes and 
have thus met the necessities of the unfortunate out of that source of revenue. 

With this general statement, it might be interesting to compare the taxes as levied 
and collected in Kansas in a brief way. During the same period of time Kansas has 
reduced its over-all tax from approximately ninety-five millions to sixty-five millions, 
thus showing an earnest effort to reduce the tax collected out of property taxed on an 
ad valorem base. The property in Kansas, real and tangible, is valued for taxation pur- 
poses at approximately three and one-half billions. Hence the general ratio of reduction 
is quite similar, the real property in Kansas bearing 69% of all tax. However, we have 
added substantial taxes not added in Nebraska, to-wit, a state income tax and a sales 
tax. These two items are estimated to raise approximately fourteen millions of taxes. 
Aside from these two items of general increase, the taxes of Kansas have been increased 
approximately three millions per annum. Omitting the items of income tax and sales 
tax, the average rate on each dollar of valuation in Kansas is .o250 plus, which is less 
than the Nebraska rate, the Nebraska rate being .o264. By adding the Kansas income 
tax, sales tax and cigarette tax, our tax collected is greater than that of Nebraska based 
on valuation and as a per capita load. The only particular lesson that we might learn 
from the Nebraska taxation system is that of strict economy and a careful watch over 
the expenditures for state purposes. It adds nothing new from the standpoint of the 
theory of taxation, nor does it suggest any method for a more equitable distribution of the 
tax among the inhabitants of that state. In that state general property, such as homes 
and business properties, carry almost the entire load of sustaining the operations of 
government and permit many of their citizens to go practically free from the burden 
of taxation. It appears to the committee that in the study of taxation we should endeavor 
to arrive at a system that will call upon each citizen to bear some portion of the load 
of government in order to compel each citizen to take an interest in the affairs of his 
state and local community. We doubt the propriety and wisdom of any particular class 
of individuals or property carrying practically the whole load. 


TAX LIMITATION 


Tax limitation is provoking more thought and discussion than any other method 
suggested for tax reform. It is, of course, aimed at forcing economy in governmental 
expenditures. The trend of the times is to ask from government more services and hence 
more cost of operation, and limitation necessarily calls for economy in the use of the 
money raised by taxation in whatever form raised. The policy of the national govern- 
ment in advocating an increased expenditure of money for governmental purposes na- 
turally affects all local governments, causing them to increase their budgets to the max- 
imum and thus increase the amount of money to be raised and expended for public 
services. Property owners, and by property owners we mean those whose property is 
taxed upon an appraisal basis, are seeking to shift their load of taxes to some extent in 
order that the property which they own may pay some return on the invested capital. The 
only means that they have thus far been able to use to enforce their demands for lower 
tax is to seek and obtain from the various legislatures a limitation on the amount of 
levy that can be made. In favor of their position they are presenting to the various 
legislatures and the national government the following arguments: 

First: The limitation would produce a relief from the unfair tax burden on real 
estate and property taxed by appraisal and thus save the loss of homes and farms through 
inability to pay taxes, and claim it would remove governmental deficits and tax de- 
linquencies. 

Second: That the limitation would encourage home owning and home building. 

Third: That home building and business building would be revived and this re- 
vival would naturally increase the prosperity of the major industries that rely on build- 
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ing and construction work, such as the industries of lumber, hardware and all materials 
incident to construction work, which necessarily involves practically every class of mer- 
chandising, and from the standpoint of labor increases the opportunity for carpenters, 
plasterers, electricians, and in fact practically every citizen of the community who is 
directly or remotely interested in real property. 

Fourth: Limitation would cause a shifting of the tax burden, which has hereto- 
fore been borne principally by real property, to other forms of property. 

Fifth: The major benefit claimed by the advocates of limitation would be that of 
economy. 

More than half of the states in the Union have adopted tax limitation, but in many 
states the limitation has been so broad as to be of little or no value. In some states the 
limitation has been quite severe and has caused a readjustment of taxation and relieved 
real property to a considerable degree. This is very notable in the state of West Vir- 
ginia where the limitation reduced the tax collected from real property to the extent 
of twenty-three million dollars, and in Indiana a reduction of thirty per cent, or ap- 
proximately forty-two million dollars. The same results have been obtained in Michigan 
and in Ohio. Ohio and West Virginia have placed the limitation in their constitutions 
and made the limitation ten mills on the dollar. The officials of the states where a limita- 
tion has been enacted which was sufficient to really be noticed report that it has brought 
about a great deal of economy in government, but claim that it has not destroyed the 
efficiency of their state or local governments. They also claim for the limitation that 
when a substantial portion of the tax is removed from real property, the loss of homes and 
farms through tax sales has largely stopped and a revival of investment and develop 
ment work in that line has started. 

Those who oppose the limitation theory argue that some way will be found to 
circumvent the law and that it is impossible to bring about a forced economy, and claim 
that by a reduction of tax on real property other forms of property will have to bear the 
burden and that it would injure business dealings in properties not in the form of real 
estate or property taxed on a valuation base. They present in opposition the view of the 
national government that the heavy expenditures by the government will increase the 
general prosperity of the community, and that if a limitation is made it will detract 
from the efficiency of government and that heavy spending will tend to bring back a 
large measure of the prosperity formerly enjoyed by the country. The principal argument 
advanced is that the limitation would be an injury to the general public school system. 
The states have uniformly, and we think without exception, voiced a pride in their splen- 
did school systems and in the efficiency of their public schools, and we think this pride 
is justifiable because we know of no state in the Union at the present time but is main- 
taining splendid schools. If the growing youth have a desire for learning, either in the 
grades or higher branches of learning, they certainly have the opportunity to attain 
their desire. The states have not been wanting in their aid to further education. We 
sometimes wonder if the youth of the country have taken advantage of the help thus 
extended by the public as much as they should. As one of my old professors used to 
say to our class, if a boy or girl desires learning there is no way to prevent them from 
acquiring it because every cupboard shelf is covered with books which contain a classical 
education, but if they do not desire to acquire learning there is no way to force them 
to accept its benefits. The limitation, however, has not had the resultant effect so tar as 
we can ascertain of reducing the money made available for school purposes, but in the 
readjustment of tax structures on limitation the schools have rather received a benefit. 
For example, in the state of Ohio where the limitation theory has been most thoroughly 
tested, it shows that the amount of expenditures per student is higher than for six com- 
parable states selected for comparison. For example, in Ohio $59.47 per student as com- 
pared with $57.95 in six comparable states where no limitation exists. We take this 
report from the United States Commissioner of Education. 

We submit in this report the tax limitation theory pro and con, with the hopes 
that it will be very generally considered by this body, because we know that from the 
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Bar Association will come those who will have much to do with the adoption or rejection 
of this theory on taxation. 
ECONOMY VERSUS SPENDING 

There are two general theories now being studied and advocated and they are in 
direct opposition to each other. There is no middle ground. Shall the nation, the states 
and local governments adopt a theory of prolific spending in order to bring the country 
back to its normal state of prosperity; or, shall we adopt economy and hard labor? 
There are strong advocates on each side of this controversy that is being waged through- 
out the entire country. A few nights ago a very strong presentation was made by James 
Roosevelt, secretary to the President of the United States, in a speech delivered at St. 
Louis, in which he said in substance that the only way to reach normalcy in the bus- 
iness life of the country was by a strong spending program by every branch of the gov- 
ernment. In opposition to this view are those who have been taught for the last one 
hundred years or more to economize and save and devote their time and energies to 
hard labor. They argue that debts should be decreased rather than increased, and that 
private initiative should be given the opportunity to work out its own salvation rather 
than for government to plan the economy and spend the earnings saved by the private 
citizen. They argue that government by taxation can bankrupt its citizens, can make 
the entire country insolvent, and by so doing discourage the citizens from endeavoring 
to pay their debts, or save so to speak for a rainy day. They point out that the services 
of government have now become so heavy that it requires a mighty well located and 
desirable piece of rental real estate to pay its taxes and the proper upkeep without any 
return on invested capital. They claim this to be governmental confiscation of prop- 
erty earned and saved by the private citizen. 

We submit in this report for your consideration the question of whether or not 
the government can successfully operate half engaged in private industry and half in 
government, or must we necessarily take one of two lines of action; either to insist on 
the government taking over all lines of private endeavor and regiment the citizens in 
each line of work and support the citizens, or shall the citizens insist that the govern- 
ment be limited to governing and the citizens be limited to carrying on their private 
endeavors and supporting the government. This is a live question and upon which will 
turn the future of this country, as it is quite probable we cannot remain half private 
business and the other half governmental business, because the citizen cannot compete 
in private industry with his government. One or the other must get out. 

This committee suggests to every member of the Bar the advisability of economy in 
government and the curtailment rather than the increase of public debt, and suggest 
that each member work to that end. We further suggest that the government be limited 
to government and the citizens be limited to the maintenance of government. 


Respectfully submitted, 


A. V. Roserts, Chairman of Taxation Committee. 


(Upon motion of the Chairman, the Report of the Committee was adopted as read.) 

PresipENT Cowan: We have been greatly honored today by the presence of one of 
the greatest lawyers in America, and who holds the highest position in the American 
Bar Association. I present to you The Honorable Arthur T. Vanderbilt: 

(For Mr. Vanderbilt’s address, see page 1.) 

PresipeNntT Cowan: I want to express our deep appreciation of Mr. Vanderbilt’s 
presence and his talk here upon the Bar of England, and the emphasis that he has laid 
upon our duties at home. I hope that everyone who possibly can do so will attend the 
meeting of the American Bar Association and hear at first hand the reports of these 
committees which he has mentioned. I was particularly impressed with the suggestion 
about lengthening the time for argument in the appellate courts. I believe it was said 
of ory Chief Justice Johnston that he could stop an argument in the middle of the 
word “if.” 

Presipent Cowan: The next upon our program is the R of the Committee 
on Public Relations, by Mr. Thomas A. Lee. a 
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Report of Committee on Public Relations 


The Committee on Public Relations begs leave to submit the following report: 

The Committee consisting of the eight persons whose names are signed hereto 
has had only one meeting but the Chairman, of the Committee has been in frequent cor- 
respondence with each of the members of the Committee. Each of them has contributed 
suggestions to the report and has joined in approving the final draft. The Chairman of 
the Committee is especially indebted to one of the members of the Committee, Mr. 
Harry W. Colmery. 

There seems to be no very definite duty laid upon this Committee. It is not one of 
the old standing committees, or one of those provided for in the Constitution. The only 
provision of the Constitution of the Bar Association bearing upon the question is Article 
II which is as follows: 


“The object of the Association shall be the elevation of the standard of pro- 
fessional learning and integrity, so as to inspire the greatest degree of respect for 
the efforts and influence of the bar in the administration of justice; and also to 
cultivate fraternal relations among its members.” 


Upon inquiry the President of the Bar Association said, “The duties of this committee 
is (sic) to bring about favorable publicity for the attorneys and if possible to devise 
ways and means so that it may be done locally as well as throughout the State.” The 
Secretary of the Bar Association replied to the inquiry as to, the duties of this Committee 
by calling attention to the 1937 report of the Committee, appearing at page 49 of the 
August, 1937, number of the Journal of the Bar Association. He went on to say, “very 
generally, of course, it seems to me that by and large it has to do with securing more 
publicity for Bar activities and devise some method of building up good will with the 
public.” He then called attention to the radio program of the Kansas City Bar Associa- 
tion, for which a former Kansas lawyer, Orlin A. Weede, has been responsible. Further 
reference to this radio program will be made later in the report. 

The 1937 report of the Committee stated that “The job of the Committee on Public 
Relations of this Bar Association is to so condition the public mind that we may de- 
pend upon it for support and encouragement.” 

Keeping in mind the rather vague and indefinite duties which the above statements 
from the Chairman of the last Committee, the President and the Secretary of the Bar 
Association indicate devolve upon this Committee, they would seem to indicate that the 
Committee is predicated upon the fact that our profession in general has lost its former 
high standing with the public and that it is now perhaps as much of a disgrace to be 
known as a lawyer to the public in general as it was to be known as a banker a few 
years ago. There can be no question that the Bar in general has lost in public esteem. 
Perhaps the most fundamental thing which this Committee could do would be to at- 
tempt to ascertain the reasons why this declension in public esteem has come about. 
One of the more fundamental reasons may well be said to be the great overcrowding 
of our profession at the present time and for the last forty years. There was a time 
in the history of our country, when it was a proud and a rare privilege to be a member 
of the Bar. That time has long since gone by. As President Conant of Harvard Uni- 
versity has recently said in the May 1938, Harper’s Magazine, “Within the limits set 
by geographic and economic factors almost anyone with a modicum of intelligence 
and academic ability can enroll in a law school and eventually become a lawyer.” He 
means, of course, admitted to practice law. There was a time in the history of our 
country when nearly all of the members of our profession regarded themselves as laboring 
under a duty to the public as leaders of public opinion, as defenders of the government 
and of constitutional principles. There are still, today, many devoted attorneys who 
have those same feelings and live up to them, but in general, it may be said that they 
are swamped by a horde of other members of the Bar who look upon our learned pro- 
fession as a means of private advancement without regard to public duty. There are, of 
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course, many brilliant exceptions to this statement, none more brilliant than the gentle- 
man whose address has just preceded the reading of this report (Mr. Vanderbilt). There 
have been many such exceptions in our state, some of whom are now present in this 
zoom, but nevertheless the fact remains that the Bar is primarily regarded today as 
being a means of making a more or less easy living, and that may be one of the prin- 
cipal reasons why this declension in public esteem has come about. There are others, of 
course. The lawyer of one hundred years ago or at least of one hundred fifty years ago 
in North America was an educated man. Today we talk much about higher standards for 
admission to the Bar and we do require such things as those pieces of} parchment or in 
this more or less shoddy age, of paper made to resemble parchment, which are known 
as sheepskins or college degrees. But today, though he is better equipped to make a living 
at the trade of the law, he is not necessarily an educated man. The Chairman of this 
Committee has been teaching in a law school for 23 years. Not more than one-half of the 
students in the law school after having acquired a college degree, are capable of expres- 
sing grammatically in clear and simple English, an opinion as to a legal principle and 
of writing their comments upon such a princple in a legible handwriting and without 
mistakes of spelling, punctuation and grammar. This is a severe but none the less 
true indictment. 

Before considering some of the more commonly suggested means of bettering public 
relations there are certain broad generalizations which should be made. 

First, the task of bettering public relations between the Bar and the public is one 
which can not be performed by any Committee of the State Bar Association or by any 
committees of the local Bar Associations or of all of the local Bar Associations in con- 
junction with committees of the State Bar Association and of the American Bar As- 
sociation. It is one which rests primarily upon the individual and his own personal res 
lations with the public. All of the lip service in the world to the higher ideals of our 
profession count as nothing against the concrete acts of one, two or three members of 
our profession in their contacts with the public. Therefore the first conclusion to which 
we come is the fact that if relations are to be bettered between the public and the Bar, 
it must be by virtue of the acts of the individual members of the Bar rather than by any 
Committee of the Bar Association. 

If lawyers will conduct their business promptly, efficiently and honestly, they will 
receive and the profession will receive all of the favorable publicity which they deserve 
or can desire. Perhaps the most efficient means of bringing about the desired end of 
improvement in those public relations is to keep on fighting for various activities of 
the Bar such as increasing the standards of the Bar, preliminary education of those who 
seek admission to the Bar, admission to the Bar itself, and prompt and efficient dis- 
cipline of attorneys after they have been admitted if necessary. 

Next, the Bar in recent years has received very unfavorable publicity both in the 
press and in the private conversation of men of affairs and of business men in general, 
because of attempts by legislation to define the practice of the law and to limit the prac- 
tice of the law in such a way as to offend business men, insurance companies, real estate 
men, etc., etc. The very things which the Bar Association tries to do in the way of legis- 
lation which would result in the improvement of public relations (such as, for instance, the 
enactment of the Corporation Code, is prevented by reason of the distrust of the lawyer by 
the public in general. In other words, it is probably impossible to achieve by legislation 
those things which would help towards improvement of public relations, because of the dis- 
trust by the public of the profession, until the public has been in some other way or ways 
educated to a better understanding of the ideals and aims of the profession itself. The pub- 
lic is justified in believing that collections should be made by collection agencies instead of 
by members of the profession, if the agencies are prompt and efficient in the handling 
of the work and if they render better service to the public. We, of course, are equally 
justified in saying that persons who are not members of the Bar should not practice in 
the Courts. If we should limit our objections to collection agencies to their practice in 
the courts, we should in all probability improve our relations with the public. Your Com- 
mittee sees no reason why a real estate man, for example, who is an honest and reput- 
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able man should not fill in the ordinary blanks of an ordinary deed, mortgage or lease 
for his patron. Of course, the patron may fall into the hands of an ignorant or un- 
scrupulous real estate man, but again he may also fall in the hands of an ignorant, 
unscrupulous and scoundrelly lawyer. Of course, if people knew how many law suits 
were occasioned because of the unskilled filling in of such blanks in contracts and leases, 
it would probably result in the long run in the reduction of the business of lawyers 
because of the reduction in the filling in of such blanks by persons unskilled in the 
practice of the law. In fact, we lawyers make money because people attempt a penny- 
wise, pound-foolish system when having such papers prepared. 

Tt has been suggested that one reason why we do not stand well with the public 
is because we lawyers are entirely too charitable towards each other and such charity 
works to the detriment of the profession because in the long run it works to the detri- 
ment of the client. Each of us has known many occasions when the rights of his client 
were to some slight degree jeopardized because perhaps he was too courteous (or pos- 
sibly ton careless or too lazy) in his dealings with a fellow member of the Bar. This has 
been pointed out before in meetings of this Bar Association. (Proceedings of The Bar 
Association of the State of Kansas, 1929, p. 109.) Sometimes the fault is that of the 
Judge. Each of us knows at least one lawyer who can not be brought to handle the 
business of his office without resort to the rules in regard to giving notice of hearings. 
On the other hand it is quite possible that one cause of the low esteem of the Bar is 
the criticism by good lawyers of other good lawyers and of the courts themselves. All of 
us have known of occasions in which, perhaps to excuse ourselves to our clients, we 
cursed out the successful lawyer on the other side and also the Court. This is probably 
one matter which can be remedied by the simple exercise of the will of members of 
the profession themselves without any sacrifice unless it be a sacrifice sometimes to 
hold one’s tongue. A prompt and effective discipline of certain members of the Bar 
would undoubtedly help the profession with the public. 


CONCRETE METHODS OF EDUCATING THE PUBLIC 
Most of the concrete suggestions having to do with this subject are based upon the 
use of the radio, paid advertising in newspapers, a paid publicity agent or some similar 


means. 
RADIO 

Our former fellow-Kansan, Orlin A. Weede, once of Atchison and now of Kansas 
City, Missouri, has had for some years, charge of the radio programs of both the Mis- 
souri Bar Association and of the Kansas City, Missouri, Bar Association. The vrogram 
which was issued for the current year provides for twenty talks over KMBC from 
9:45 to 10:00 p.m. for the Missouri Bar Association and seventeen over WHB from 7:15 
to 7:30 p.m. for the Kansas City Bar Association together with certain additional talks 
over the radio in St. Louis and Springfield for the Missouri Bar Association. Mr. Weede, 
who originated the first national radio plan for the American Legion and who is still 
a member of the Kansas Bar Association writes as follows: “I am Chairman of a Com- 
mittee on radio addresses of the above two associations, * * * The radio station man- 
agement makes no charge for the program which I supervise and arrange because I 
have for many years assured the radio director that the addresses, forums, round tables, 
etc., will be of general public interest and I have earnestly endeavored to live up to the 
rule.” He also states that there will be two speakers for the Americanization Committee 
for the Kansas Bar Association headed by R. T. O’Neal, who will appear upon the 
radio program shortly. 

Mr. Frank F. Eckdall of Emporia, who has been so active in the Junior Bar advises 
me that two years ago he secured some free time from KFBI at Abilene through the 
courtesy of the Farmers and Bankers Life Insurance Company and that he was in- 
formed that WIBW had promised some free time for the American citizenship Com- 
mittee of the State Bar Association through the courtesy of Senator Capper. During the 
past year, two fifteen-minute talks were made at Topeka and Dodge City on behalf of 
the American Citizenship Committee and the Junior Bar. 
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If commercial rates were paid, an average charge over the various stations of the 
state for one-half hour in the evening would be $75.00 to $100.00 apiece. The radio 
people themselves recommend speeches of no more than fifteen minutes. It has been 
suggested by one who has had long experience with the radio that it might be possible 
to obtain for the State Bar Association ten one-half hour programs scatteted over the 
year without charge. 
PAID BAR ADVERTISING 

The Atlanta Bar Association has embarked upon an experiment which is said to be 
the first of its kind in the country. The Bar Association is taking a, number of pages 
of newspaper advertising to sell the profession to the public in exactly the same way 
as though Henry Ford were attempting to sell Fords to the public. Of course, this sort 
of thing has been done for many years by banks and trust companies. To some extent 
the trust company advertising and the Bar Association advertising, if there should be 
Bar Association advertising, would conflict. The Bar in general will await with interest 
the result of the Georgia experiment. 


PUBLICITY AGENT 


The amateurish suggestion is frequently made that the President and Secretary of 
the Bar Association should write up news for the paper or papers. We of the profes- 
sion, being proud of our profession and knowing that any profession requires training, 
skill and experience before it can be practiced successfully, should be the first to see 
the fallacy of such an effort. Most of us are not newspaper men any more than real 
estate men are lawyers, and if we desire to make a campaign in the press for better re- 
lations, it should be done by means of a paid publicity agent. So far as this Committee 
is aware, that has never been done. It should not be so difficult or so expensive, how- 
ever, to try it as an experiment. For example, a Topeka lawyer who has appeared 
frequently in the United States Supreme Court Reports, happens also to be a trained 
newspaper man and at the same time a radio announcer. Knowing nothing about the 
matter, the Committee ventures to suggest that the Association might be able to secure 
the part time services of such a person for a comparatively modest expenditure. When 
the Democratic party was sunk by the Hoover landslide, the first step which the party 
organization employed to dig out of the slump, was to employ an extremely able news- 
paper man, and I note by the press a few days ago that our fellow member of the Kansas 
Bar, John Hamilton, has employed another able newspaper man to do battle for the 
Republican party in its present slump. 


CONFERENCES OF PRESS, RADIO AND ATTORNEYS 


The last report of this Committee contained a suggestion that meetings of members 
of the Bar should be held with representatives of the press and of the radio for a dis- 
cussion with them in a dispassionate manner of our objections to the publication ot 
matters which unnecessarily and unjustifiably reflect on our profession. It seems to your 
Committee that this is a practical suggestion which might well be followed. 


COST OF SUCH EFFORT 


Nothing which we have is worthwhile unless we have paid for it or suffered for 
it. The things which we prize the most are those for which we have paid the most. 
This aim of the Bar Association, is laudable and can possibly be achieved, but it can not 
be achieved without sacrifice. If the Bar Association goes about the improvement of 
public relations, then it will entail necessarily the expenditure of funds. The question 
arises, how are those funds to be furnished? They can be furnished, roughly speaking, 
in only one of two ways, an increase of dues or by private subscriptions. Should there be 
an increase in dues? Probably not. Perhaps the dues are too high now for the best in- 
terests of the Association. Certainly an increase of dues would be very apt to reduce the 
membership of the Association, and the law of diminishing returns might apply if 
the dues were increased. Should solicitations for private contributions be asked? How 
many members of the Bar would be willing to make a contribution for such purposes? 
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We do not know and we can not tell without an investigation. In the last year or two, 
the American Bar Association has established a class of membership known as a sus- 
taining membership for the purpose of creating a fund to absorb any unusual expenditure 
of the Association so the Association may be able to function in every emergency 
without calling on any one person or any few persons for large contributions. 


RECOMMENDATIONS 


Your Committee recommends that a new Committee be appointed with specific 
instructions to make a thorough investigation of the use of the radio, newspaper ad- 
vertising, paid publicity agent and meetings of representatives of the Bar, of the press 
and the radio, to report back at the next meeting of the Bar Association the cost of 
re yt such means of bettering public relations and full details in regard to the use 
of them. 

We further recommend that the secretary of the Bar Association take a ballot of 
all of the members of the organization as to whether or not dues should be increased 
to accomplish the end of better public relations, and as to whether or not the recipient 
of such ballot would be willing to make a private contribution of not less than $5.00 
annually for the purpose of defraying the expenses of such program. 


Respectfully submitted, 


Benjy. F. Hecier 

Harry W. CoL_mMery 

Dovucias Hupson 

J. Grenn Locan 

W. S. Norris 

D. C. MartTINDELL 

Joun Branp 

Tuomas Amory Lee, Chairman 


(Upon motion of the Chairman, the report of the Committee on Public Relations 
was adopted as read.) 

Mr. Cowan: The next in order is a Report Upon the American Law Institute by 
Mr. R. A. Burch. 


Report Upon the -4American Law Institute 


The printed program calls for no report from the American Law Institute, and con- 
sequently there is none. I desire merely to make a few observations because of certain 
matters which occurred here yesterday and this morning, and I want to go back just a 
little to the origin of the American Law Institute. 

We have been told here this morning of the efforts now coming to fruition at the 
next meeting of the American Bar Association, looking to the administration of the 
law. Some sixteen years ago the law itself was examined and it was found that the 
Common Law of the United States was due to break down of its own weight and its 
inseparable complications. It was full of contradictions and contraventions, and no one 
could say what the common law of the United States really was. The boys were told 
in the Law School, “Now this is the Massachusetts Rule, and this is the New York Rule; 
and so many states follow the Massachusetts Rule and so many states follow the New 
York Rule.” The boy says, “Well, what is the law?” The matter came to the atten- 
tion of Elihu Root, and almost instantly his fertile brain proposed the remedy, and that 
was, a canvass of the common law of the United States and an attempt to ascertain 
what it is and to formulate a statement of it so that we could begin again and come to 
an agreement of what the fundamental principles in the United States are, and we could 
do for the law what is now so actively being done for its administration. So the Amer- 
ican Law Institute was formed, to attempt to formulate and restate the fundamental 
principles of the Common Law of the United States. Well, we made a beginning. We 





Report OF PRroceEDINGs 83 


made some mistakes, and have gone on publishing various volumes until the sixteenth 
annual meeting of this Association on May 14 and 15 in Washington. We are a cor- 
poration under the laws of the District of Columbia. It has cost about $150,000 and this 
money has all been furnished by the law book corporations except that which was fur- 
nished by the Rockefeller Foundation. I would be glad to tell you a little bit more about 
our organization, but time will not permit. At each annual meeting of the American Law 
Institute, the Chief Justice of the United States appears and the first thing in the order 
of business is an address by the Chief Justice of the United States. Last year, in opening 
his remarks, he said that he was able to announce to the members of the American 
Law Institute that the Supreme Court of the United States still functions. This year, 
however, after delivering almost eulogies of the two recently retired Justices, he made a 
very remarkable and tremendously important pronouncement which was published in 
all newspapers relating to the judicial administration of justice. The effectiveness of the 
pronouncement was shown, for when a certain individual picked up the shoe and found 
it fitted, we have heard howls of pain. After the Director made a report of the progress 
of the work, which I will not refer to, Dean Goodrich, of the University of Pennsyl- 
vania spoke of the reception of the restatement by the courts of the country. There is 
published by the Institute and distributed to the members a pamphlet which is the 
size of quite a volume, showing the treatment of the restatement by the various courts 
of the country, and the number of citations and quotations multiplies year by year. 
One other matter he spoke of, and that is the status of the annotations. It was developed 
yesterday that this Association has quite a fund on hand. Some years ago the dues of 
this Association were raised so that there might be a fund to annotate the Kansas de- 
cisions to the restatement. A question comes before the court and the first question 
is: “Does our Constitution or statutes govern the matter, and if not, what has the Court 
said about it, and what does the restatement say about it?” The restatement consists of 
various sections, and represents the substantial concensus of the representative members 
of the Bench and Bar and teaching profession in the United States, and anyone who 
possess it has a heavy burden. Prima facie, it represents what the legal profession thinks 
is the common law. Every Kansas lawyer should be able, under that section of the 
restatement, to turn to the annotations. Substantial progress was made by Mr. John 
Hall. Part of it was since done by me, but I could not attend to it, and I suggest 
that some attention be given to bringing up the Kansas annotations to the restatement 
of the law. Some of it is being done by the University of Kansas, but it has been de- 
layed, and accidents have occurred. Some other attempts have been made which have 
not been brought to fruition. It is of great importance, and while I am not interfering 
with or attempting to withhold any funds from the purposes mentioned yesterday, I 
do suggest that a committee be appointed to take the matter in hand. Many of the larger 
states are up to date with the annotations of the various sections of the restatement. We 
have published nothing and very little has been done. The matters considered at the 
meeting were of two kinds. One was the forwarding of the work of the restatement. 
There were one or two, and perhaps a, final draft of the restatement of torts that were 
recommended by the Council for adoption. I will say that the governing body of the 
American Law Institute is called the “Council.” It so happens that I have been a 
member of the Council from the beginning, and by the very fine political manipulation 
of my friends I was re-elected. A large volume on torts is in active course of preparation. 
Its contents depended somewhat on the action of the annual meeting, and that action hav- 
ing been taken, the third volume of torts will shortly be published. There was a tentative 
draft in the field of torts which was sent back for further consideration. There were 
several drafts of the law of property considered; one or two were final drafts, and the 
other tentative drafts. Drafts of the law of securities, which will ultimately take up the 
various forms of securities—bonds, mortgages and so forth—is being done as rapidly as 
possible. There will be presently undertaken a restatement of the law of persons. There 
will be a re-undertaking of a restatement of the law of business corporations and part- 
ner ships, and one or two other subjects will follow these. 
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The other class of work submitted to the Council at the annual meeting was cer- 
tain proposed statutes. In the progress of the restatement, defects in the common law 
were discovered which, in some instances, can only be remedied by statute; and so we 
have from time to time been proposing statutes for adoption. We have been working in 
conjunction with the committee on uniform state laws and, indeed, a draft had been 
prepared looking towards its submission to this meeting of the Institute. At a Council 
meeting occurring the day preceding the meeting of the Institute, the matter was con- 
sidered, and we concluded that it was not within the province of the Institute to enter 
the legislative field relating to a very controversial subject, and the Council withdrew 
from further collaboration with the committee on uniform laws. It is our field to simplify 
the common law, and to go out into this new field was beyond our province. This was 
No reflection on the work done by that commission. There was a proposed act relating 
to the liability of joint tort feasors which was submitted with some trepidation, and was 
referred back for further consideration. There was one subject which I deem of great 
importance in Kansas, and that is the law of property act, the purpose of which is to 
cure defects in the law of property surviving from feudal times, and which persists today 
in our common law. Some of these features are not well understood by the profession, 
but they are questions which they must meet, and which create difficulties in the courts. 

Now I want to draw special attention to this proposed Law of Property Act. The 
Chief Justice of the United States Supreme Court is an ex officio member of the In- 
stitute. Last year, and this year, the Chief Justice not being able to attend, designated 
Mr. Justice Harvey to represent him. Mr. Justice Harvey has been through two sections 
of the Institute, and I have had some conferences with him myself. The matter was 
brought to the attention of the Judicial Council, and the desire is to frame a Property 
Act for this state which will be of great benefit to the people of this state. Land in 
this state is almost as stable a commodity of sale as groceries, and a simple, rational 
system of land law is greatly to be desired. This proposed Property Act can be well 
used in this state and for the benefit of other states. Many things are governed by statute 
and are familiar to us, as, for instance conveyance by fees of inheritance unless there 
are words to the contrary, and power to convey while not in possession, and a married 
woman’s powers, and a number of other matters are contained in this proposed Property 
Act which are already covered by statute in this state, and so only portions of this 
particular Act can be utilized; but some of these should be assembled in a statute and 
presented to the next legislature and to succeeding legislatures until it is adopted. I 
understand that estates in fee tail is not going very well. I am accused of starting it, 
and I must deny the accusation. When we reached that subject the legislature of the 
territory had dealt with it. Another legislature came along and repeals it and says that 
the Common Law of England shall be the ruling law. We cut that out. Having repealed 
the repealing statute, it was a delicate matter to tell the legislature it didn’t know what 
it was doing. Now, legislature after legislature has declined to abolish the fee tail and 
substitute something for it. Some efforts were adverted to by Chief Justice Dawson in 
Gardner versus Anderson. It happened that I was called upon to draft a bill upon this 
subject. I did, and they reported the bill to abolish fee tails be not passed; so the present 
responsibility for the law of fee tail in Kansas rests upon the legislature, as it did in the 
beginning. There is room for it, and I do know that there is a case in the Kansas 
reports in which the fee tail was deliberately adopted in order to obtain certain definite 
ends on account of family differences. It has a field there; but take it all together, I 
would say it should be abolished. There are such things as the “worthier title” and a 
lot of nonsense in the Kansas law, on account of the belief that the common law should 
prevail. There is the matter of definite and indefinite failure of issue. The Supreme 
Court has abrogated the common law rule about it, but has never said, in so many 
words, that the common law rule with reference to indefinite failure of issue is the law 
in this state. It is an open question. It is a common law rule, and dying without issue 
simply perverts the ordinary meaning of common English words, and why should that 
confuse the land laws of this state? 
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There are other matters which can be covered by a short statute, which I think 
the Judicial Council may be able to frame. Another is the Rule in Shelley’s Case. The 
Rule in Shelley’s Case prevails in this state with respect to deeds. It is abolished par- 
tially only with respect to wills—another instance where the legislature undertook to 
formulate a rule and used only that part of the Rule in Shelley’s Case relating to heirs 
and didn’t use that part of it relating to heirs of the body. So there are three phases 
of the Rule in Shelley’s Case existing in this state. 

I have already taken too much time, but I do want to impress upon the lawyers 
the importance of a statute which I am satisfied the Judicial Council will present to the 
Bench and Bar of this state, and I hope they will find some time when the Governor 
and the House and the Senate do not have a program, on, to do something of real bene- 
fit to the State of Kansas. 

Wuerzvpon, the hour of adjournment having arrived, the President announced 
an adjournment until 2:00 p.m., May 28, 1938. 

AFTERNOON SESSION, MAY 28, 1938 


The meeting was called to order by President Cowan. 
Presipent Cowan: The first on this afternoon’s program is the Report of the Ju- 


dicial Council, by Justice Harvey. 
Report of the Fudicial Council 


In our report made to this association a year ago we covered, in a general way, the 
work of the Council for the ten years of its existence. There is no necessity of duplicating 
what was said at that time. It is sufficient to say the work of the Council has gone for- 
ward during the past year much as it had prior to that time, and with the same funda- 
mental purposes in mind; namely, the study of our judicial system and the manner in 
which it functions, with the view of seeing in what respects it may be improved, and 
formulating and suggesting measures designed to effect such improvement. 

Specifically in the past year we have given our attention to the improvement of our 
probate courts and the procedure therein. Almost at the first of our work as a Council 
the need of such improvement was called to our attention, and first and last much has 
been said about it. A code of civil procedure, a code of criminal procedure, and a code 
of procedure for justice courts, were adopted early in the history of the state, but we 
have never had a code of probate procedure. The need for one has become recognized 
more and more. 

Our statutes pertaining to decedents’ estates, guardianships, and related subjects, 
early in our history were copied largely from other states, some from one state, some 
from another—where they had been none too well worked out, and which since have 
been greatly revised in the states of their origin. Some of these adopted provisions contain 
substantive law, others procedural provisions only, and some a mixture of both. These 
have been added to or modified from time to time in a sort of patchwork process. The 
result is, we have a body of statutory law on the general subject of estates of decedents 
and guardians not systematically constructed. Many of the sections contain substan- 
tive and procedural provisions, all supplemented with common law doctrines, difficult 
to segregate and apply, and without a definite or systematic code of procedure. 

We found it not to be an easy task to segregate and classify the substantive law on 
these subjects and to prepare a code of probate procedure. We succeeded in getting 
Mr. Samuel E. Bartlett of Ellsworth, who is deeply interested in these subjects, and who 
already had spent much time working on them, to prepare the initial draft and to sit 
with the Council through several of its meetings, with the result that we were able to 
publish in our April Bulletin a complete tentative draft of an act revising the substan- 
tive law on these subjects and outlining a code of probate procedure. 

The 275 sections of this draft cover all the field and somewhat more than the 552 
sections now in our statutes on those subjects. It is arranged systematically and with 
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reasonable clarity. We make no claim that it is perfect in every respect. Perhaps that 
claim could not justly be made for any statute covering as wide a field. We feel con- 
fident, however, in saying that it is greatly superior to our existing statutes on these 
subjects, and when improved with the aid of suggestions from the bar and jurists of the 
state we think it will be excelled by none of the statutes on those subjects of any of 
the states of the Union. 

Mr. Fred Gulick, assistant revisor of statutes, has prepared a reference and cross- 
reference table of the sections of the draft as published in our April Bulletin with the 
General Statutes of 1935. This has been mimeographed by the research department of 
the Kansas Legislative Council and is available for distribution at this meeting, and 
later, on request, to us. ' 

We have invited, and continue to invite, criticisms and suggestions for improvements. 
Some of these already have been received. It has been given a place for discussion in this 
association. A paper pertaining to it was read by Judge Meek of Clay Center before 
the Central Bar Association at its recent meeting. It will be one of the subjects for dis- 
cussion at the meeting, soon to be held, of the Northwestern Kansas Bar Association, 
and also of the Southwestern Kansas Bar Association. It is being considered locally in 
many counties by groups of attorneys, or by individual lawyers, specifically interested 
in the cubject. It appears to be having careful consideration in many quarters, and we 
hope it will receive careful consideration by lawyers and judges throughout the state. 
We are not so anxious to receive praise for what has been accomplished as we are to 
have helpful, constructive criticisms and suggestions. If there is anything seriously wrong 
with it we would appreciate having that pointed out to us so that it may be corrected 
before the final draft is presented to the Legislature, which we plan to do at its next 
regular session in January, 1939: We suggest that attorneys throughout the state discuss 
the matter with their respective representatives and senators, with the view of having 
the measure adopted substantially as finally written and proposed. 

Two sections of our statutes included generally in those to be repealed by the pro- 
posed act should be retained in some form. One of these, G.S. 1935, 22-132, relates to 
joint estates, the other, G.S. 1935, 22-256, relates to a devise to one person for life with 
the remainder to his heirs. We found it difficult to locate them in the draft as drawn, 
for the estates treated in them do not arise by descent, and to place them under wills 
leaves them open to the view that they do not apply to deeds, when in fact it is as 
much desired that they apply to one class of instruments as to the other. Appropriately 
they belong to an act pertaining to property. The preparation of such an act is under 
consideration by the Council, and it is likely something will be said about it in one of 
our later Bulletins. The subject is receiving study from other sources and may be in- 
cluded in one of the reports or papers of this meeting. 

We plan, also, to look over measures previously presented to the Legislature and 
which, for one reason or another, have not been enacted into law, with the view of 
presenting them again. I shall not take time to discuss those now. What we have to 
offer on that score will be contained in our December Bulletin. 

We appreciate the interest taken in our work by this association and the many 
helpful suggestions which have come to us from time to time from its officers and its 
committees. Our work is really a part of the work of the Bar Association. We are anxious 
that the measures we present to the Legislature be worthy of enactment into law. It 
is best that they be not the work of the Council alone, but that their efforts in these par- 
ticulars be aided by practicing lawyers and judges who meet and must handle in a 
practical way the problems we are studying and helping to solve. 

Upon Motion of Justice Harvey, the Report was adopted as read. 

Present Cowan: The next in order is the Committee on Probate Code by Mr. 
E. C. Flood. 
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Report of Special Committee on Probate Code 


Your Special Committee on Probate Code made a formal written report at the 
annual meeting of this association at Wichita two years ago. In that report attention 
was called to the consideration theretofore given by the Judicial Council to various Pro- 
bate Court matters, to tentative drafts of a set of Supreme Court rules relating to Probate 
Court procedure, and a revision of Statutes relating to the substantive law of admin- 
istration, both of which had been prepared by Mr. Bartlett, and also to certain bills re- 
lating to some particular features of Probate Law which had been introduced in the 
1935 Session of the Legislature, but had failed of passage. In the same report, your 
Committee recommended certain general principals and also recommended that the 
work of drafting a complete Probate Code should be done under the supervision of 
some permanent committee or body, which would have means provided to pay at least 
the expenses of such work, if not any compensation to the individuals doing the actual 
drafting. The report referred to was approved, and your Special Committee continued 
for another year. 

On account of lack of sufficient time for all committee reports, your Special Com- 
mittee on Probate Code was not called upon to make a report at the 1937 meeting of 
this association in Topeka. 

However, following the 1936 meeting of this association, this Committee, at the 
invitation of the Judicial Council, met with that organization in December, 1936, and 
again in January, 1937, a majority of your Committee being present at both of these 
meetings. As a result of these joint meetings, the two bills, which had failed of passage 
at the 1935 Session of the State Legislature, were redrafted under the supervision of the 
Judicial Council, introduced at the 1937 Session, and enacted into law, the same now 
being Chapters 218 and 219 of the Laws of 1937. It was the consensus of opinion of the 
members of the Judicial Council and of your Committee who were present at the joint 
meetings above referred to that a proposed draft of a complete revision of our Probate 
Law, both substantive and procedural, should be made, under the general supervision of 
the Judicial Council, but that some qualified individual, or individuals, should be secured 
to do the actual work of preparing the tentative drafts. No one was known to the mem- 
bers of the Judicial Council or to the other members of your Special Committee better 
qualified to do this work than Mr. Bartlett, a member of your Committee, and the 
Judicial Council prevailed upon him to undertake this arduous task. The result of his 
labors appears in the April, 1938, Bulletin of the Judicial Council, a copy of which 
it is assumed most, if not all, members of this association received a few weeks ago. 

Mr. Foon: It is recommended by your Committee that all members of this As- 
sociation give most serious and impartial consideration to the tentative draft of the 
Probate Code, and submit their criticism and judgment to the Chairman of the Ju- 
dicial Council or Mr. Bartlett; and upon completion of the final draft that each member 
constitute himself a committee of one to do all in his power to see that favorable con- 
sideration is given to the bill at the next session of the legislature. It might be well if 
the legislative committee of this Association took up some of this very necessary work of 
getting a new Probate Code. 

Upon motion of Chairman Flood, duly seconded, the Report of the Committee 
was declared adopted as read. 

Presipent Cowan: The next in order is the Report of Committee on Criminal Law 
Enforcement. As our time is a little short, the Chairman of this Committee submits 
the same without being read. 

(Report is adopted as submitted.) 
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Report of the Committee on Criminal Law 


and Law Enforcement 


Mr. President: 

Your Commitee on Criminal Law and Law Enforcement, submits the following 

report: 
There has been no regular session of the legislature since the last report of this Com- 
mittee, and, consequently, no important statutory changes in criminal law. In our last 
report, (which is printed on pages 53 and 54 of the August, 1937, issue of the Journal 
of this association) we commented upon a number of new statutes enacted by the 1937 
Legislature, which facilitate the enforcement of our criminal laws. We particularly men- 
tioned the uniform laws on fresh pursuit, and on proceedings for interstate extradition. 
These statutes are still too new to have been thoroughly tested, but we believe they are of 
assistance to law enforcement officers in dealing with fugitives from justice. 

The 1937 amendment to the statute relating to appeals in criminal cases has al- 
ready proved its worth and, with the cooperation of the Supreme Court, the length of 
_ — criminal can remain at liberty, pending an appeal, has been materially 

ort ° 

We recommend that this Committee be continued, and that it cooperate with the 

Judicial Council in a study of needed amendments to our criminal laws. 

Respectfully submitted, 

R. O. Mason, Chairman 
Crarence V. Beck 
Martin F. Truep 
James P. CoLEMAN 
Lester M. Goopgi 
Huco T. Wepet 
R. S. Frevp 
GrorcEe M. Brewster 
Grorcz M. Goutp 
James SNYDER 


Present Cowan: The next in order is the Report of Committee on Prospective 
i At the suggestion of Chairman Welch this report will be accepted as sub- 
mutt 


Report of Committee on Prospective Legislation 


The Committee on Prospective Legislation submits the following report: 
It was not deemed advisable to present at the last Special Session any of the legis- 
lation which this Association has recommended. 
The following legislation is prospective and has been discussed and advocated at 
various previous meetings of this Association: 
The Uniform Acts for: 
(1) Aeronautics. 
(2) Bills of Lading. 
(3) Stock Transfers. 
(4) A Joint Resolution recommending that the Supreme Courts pro- 
mulgate rules for the integration of the Bar. 
(5) The adoption of a Corporation Code, a bill for which has been 
formulated and heretofore presented to the legislature without 


success, 
(6) The bill for a County Court which has failed of passage at many 
' sessions of the legislatures, including the 1937 Session. 
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The Judicial Council has formulated a draft for a Code of Practice and Procedure 
in Probate Courts, prepared with the assistance of Samuel E. Bartlett, who has given the 
subject much time and study. 

The proposed new Code makes drastic changes in the present Code. _ 

Among others, it confers on the Probate Court equity powers and gives jurisdic- 
tion over Trusts. 

The tentative draft appears in the Judicial Council Bulletin for April, 1938. 

It is not claimed that the draft as there set out is in final form and criticism and 
suggestions have been invited. In it, and at no place in the Statutes, are there prescribed 
any qualifications for the Probate Judge. 

This Committee is of the opinion that the present laws relating to Practice and 
Procedure in the Probate Court are incomplete and should be revised in the public 
interest. 

Your Committee recommends that an effort be made by the Bar Association to se- 
cure the adoption by the legislature of a Revised Code of Practice and Procedure for 
Probate Courts. 

Respectfully submitted, 
R. C. Russet 
W. H. Vernon 
Datias W. Knapp 
Eart H. Hatcuer 
M. F. Coscrove 
Donatp C. ALLEN 
Cuas. D. Wetcu, Chairman 


Presipent Cowan: The next on the program is the Report of Committee on the 
Selection of Judges. 

Mr. W. D. Jocrems: Several years ago this Association went on record as favoring 
a change in the plan of the selection of Judges. This committee found that it was neces- 
sary, in order to bring about a change in our present system, to amend the section of 
our Constitution which reads: “All officers whose election or appointment is not other- 
wise provided for, shall be chosen or appointed as may be prescribed by law.” If we 
could amend that to make that read “selected” we would have a basis to go on record, 
and make a campaign for a new method of selection. We found that the Judicial Council 
had already made reference to the article relating to the Judiciary, and we feared that 
we would get into a conflict with the Judicial Council. Our instructions have been, first, 
to cooperate with the Judicial Council in its efforts to have a revision of the entire Ju- 
diciary Article, and follow that up by bringing about a different method. My idea would 
be that if the Judicial Council does not make any progress, that following that we should 
take our own initiative and have it submitted, and put on a proper educational campaign 
and show these newspaper editors what we are trying to do to get the Constitution 
amended. So, for the time being, I make the recommendation with this Report, that fol- 
lowing this next session of the legislature if we don’t get this revision passed, we should 
proceed to take such steps as are necessary to make it possible. 


Report of the Committee on the Selection of Judges 


To the Officers and Members of the Bar Association of the State of Kansas: 

Your Committee on the Selection of Judges reports that no progress has been made 
during the past year. 

The Judicial Council was unable to have the proposed revision of the Judiciary 
Article of the State Constitution submitted by the last Legislature. We are informed 
that it is the intention of the Judicial Council to renew its efforts with the next Legis- 


lature. 
In view of the action of this Association last year and the year before, we believe 
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that there is nothing to be done except to recommend that your Committee on Selection 
of Judges continue to cooperate with the Judicial Council in its efforts to revise the 
Judiciary Article of the State Constitution. 

Respectfully submitted, 


W. D. Jocuems, Chairman 

James E. Taytor 

Frank Bristow 

P. E. Nutton 

ArTHUR WALKER 

Harry WarREN 

Howarp Rooney 

James A. CassLER 

Harotp G. Forses 
Members of the Committee on 
Selection of Judges. 


On motion of Chairman Jochems, the report was adopted as read. 

Mr. Cowan: The next in order is an address on New Rules of Federal Procedure, 
by Mr. Lillard. 

(For Mr. Lillard’s address, see page 9.) 

Presipent Cowan: Are there any questions? As far as I am personally concerned, 
I feel very much like that applicant for the Bar who memorized the statutes, and the 
Examining Board came along and said that some fool legislature would come along 
and repeal them all and enact new ones. 

Mr. Avexanver: The Supreme Court of the United States, in the last four years, 
has made three great innovations in the rules of Federal Practice. First, they changed the 
rules in the criminal procedure,-requiring an appeal to be taken in five days. That was 
a great change in the criminal rules in the Federal Court. The second was these rules 
which have been discussed in the Tyson case. Under the rule that the Court announced 
in the Swift case the Act only controlled in cases under a judge, but on matters of gen- 
eral law and on matters of unwritten law, the Federal Court established the rule that 
followed the Court’s idea of justice. With the reversal of that decision, the Supreme 
Court now says that Federal Courts must follow the decisions of the state courts, not 
only in the construction of the statutes, but also in the constructions of the unwritten 
law. Now the Court comes along and adopts these new rules. To my notion these rules 
are not only a great advancement in the federal practice, but I think there are many 
things in these rules that would be an advantage if placed in our state practice. I know 
that when talking about the Supreme Court’s power to make rules in civil actions it 
was decided that they had power in conformity with the rules existing in New Jersey 
and other eastern states. But it is not true that those rules which the federal court has 
promulgated do away with the Conformity Act, but it has adopted rules comparable 
with the best that the country has, and Kansas lawyers will be more at home in the fed- 
eral court than the lawyers of any other common law state. To my notion there are 
many things in these new rules which would be of great advantage in our state practice. 
Comment is being made that a number of states would be invited to adopt these rules 
or rules largely in conformity to those federal rules, and if so the practice in the fed- 
eral court will be greater than in the past, and greater activity in federal government 
as time goes on. For instance, in these rules the question of a demurrer is done away 
with. For the demurrer, however, the same thing is accomplished by a motion to dis- 
miss, and one of the grounds for a motion to dismiss, under the new rules, is that there 
is no cause of action set up in the pleadings. Under the head of “motions” also, in the 
new rules, they can raise the question of venue and the jurisdiction of the court over 
the subject matter and of persons, and a question of service may be taken advantage 
of by a motion to dismiss. Pleas in abatement are abolished for a technicality involved 
in the pleadings. Quite recently a young lawyer wrote a letter to the Clerk of the Court 
for a copy of a pleading, and the court held that that was a submission to the juris 
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diction of the court. Instead of filing a plea in abatement, where you appear for the 
purpose of this motion only, why not come out with a simple motion to dismiss the 
suit because the court does not have jurisdiction over the subject matter or the persons, 
or venue or lack of service? Those matters are all done away with in the new rules. 
Another thing done away with is the general denial. Lawyers in Kansas know that 
when you bring a damage suit, the other attorney comes in and files a general denial, 
and you are compelled to await the day of trial before you know what the defense may 
be. These rules require that each paragraph may be made plain and you are required 
to set those facts forth. I feel that, in view of the number of young lawyers here, and 
the fact that the federal practice in Kansas in the future may be more important than 
in the past in view of the acts passed by Congress, that the state practice of Kansas 
should be harmonized with the federal rules, so that the young practitioner in the fu- 
ture who is familiar with our state practice, will be very largely familiar with the 
federal practice. I make these observations, and I think they are worthy of consideration 
by the members of the Bar, and I know that a number of states will be asked to make 
their rules, as far as possible, fit in with the federal rules. 

PresipENT Cowan: I have this announcement to make in connection with these 
rules. I am informed by Mr. Robert Stone, who is unable to be present, and who is a 
member of the Board of Governors of the American Bar Association, that that Associa- 
tion has devoted the dates of July 21, 22 and 23 to Cleveland when these rules will be 
discussed. These dates are in advance of the regular meeting of the American Bar As- 
sociation, and the three days will be devoted entirely to a discussion of these new rules. 
I am informed by the President of the American Bar Association, that a number of 
the members of the committee which had to do with the drafting of these rules will 
be present and lead the discussion. I think it will be well for all members who expect 
or hope to practice in the federal court, to attend these discussions. 

PresipeNT Cowan: The next in order is the Report of the Membership Committee 
by Mr. I. M. Platt. 


Report of . Membership Committee 


Your Membership Committee desires to submit the following report: 

The Committee is delighted to report to you that we have had the largest regis- 
tration and attendance at this meeting of the Association that we have had during its 
history. Many in attendance did not register. There were 557 registered just a few 
moments ago. Likewise, we have the largest membership the Association has ever en- 
joyed, there being 788 at this time and more to come in later. 

The Committee wishes to acknowledge its indebtedness to President Cowan and 
Secretary Stanley for their help and cooperation. No small amount of credit should also 
go to the Wichita Bar Association for their help in swelling the attendance and mem- 
bership by the entertainment last night and throughout the entire session. 

I am sure you will be interested in a survey made by your Committee during the 
past year, which was made at the request of President Cowan for the purpose of de- 
termining how many lawyers we had in Kansas, as well as those who are actually prac- 
ticing their profession. This survey discloses the following facts: 


The roll of attorneys as prepared by the Clerk of the Supreme Court shows those 
admitted to practice 
Admitted to practice since the printing of the roll 


Our survey has accounted for 2,260 of them, showing those actively in practice or as 
judge as 1,518, and 742 either retired, inactive, deceased, disbarred, engaged in other 
lines of business, employed by Government agencies, etc. 

The figures above given do not include the 26 young lawyers who were admitted 
to practice February 9, 1938, as most of the reports were made up prior to that date. 
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I wish to take this opportuniy of expressing the appreciation of the Chairman to 
the District and County Chairmen for their assistance in gathering this information 
and assembling it. 

I. M. Prarr, Chairman Membership Committee. 

Mr. Prarr: A year ago, through an error, the chairman of the membership com- 
mittee announced a membership of something like 900. That was about 150 too many, 
and undue credit was given. Mr. President, I move the adoption of the report. 

(Report is adopted as read.) 

PresipenT Cowan: The next in order is the Report of Memorial Committee by 
Justice Thiele. 


Report of . Memorial Committee 


Mr. President and Members of the Bar Association of the State of Kansas: 

Following its custom of many years, this Association lays aside its consideration of 
matters affecting its welfare in the future, to take note that members of our profes- 
sion, some of whom were not members of this Association, have finished their careers 
to answer the summons which will come inevitably to all of us, and which when it 
comes cannot be ignored. As is the case each year, the list includes those whose lives 
have been full and whose accomplishments have been many, those in the full bloom 
of life and in the midst of professional activity as well as a few whose professional life 
was no more than well under way. 

We pause to pay to our departed brethren the last small measure of devotion that 
can be expressed in a public way; to express our gratitude they were permitted to have 
been members of our profession and by their conduct to have reflected credit upon 
it. As must always be the case, some of them are better known than others, due per- 
haps to age, activities and professional achievements, but each in his home community 
was well known and is missed, and his passing is deplored. 

Your Committee realizes that it is impossible to make mention of the achieve- 
ments of each departed member. It does feel, however, that special note should be taken 
of the death of the Hon. James M. Challiss, of Atchison, president of this Association 
during the year 1933-1934, and an active member at the time of his passing, and Col. 
John S. Dean, former United States District Attorney. Other members who have died 
within the past year are: 


William Franklin Challis 
John H. Crawford 

Geo. A. Jeffery 

Judge Lee Monroe 


Members of the bar but not of the Association who have died within the past year are: 


J. W. Farrell 
A. A. Skidmore 
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Paul H. Kimball 


Humbert Riddle 

W. W. Redmond Marysville 
James G. Strong (Washington, D.C.) Blue Rapids 
Frank J. Merrill Paola 
J. F. Sanford Independence 
T. H. Stanford Independence 


Barney Bucher 
H. R. Tillotson 


Justice Tu1zLe: Your Committee has requested Mr. Thomas F. Doran, of Topeka, 
to speak upon the life of the Hon. James M. Challis, and Mr. Thomas M. Lillard, of To- 
peka, to speak upon the life of Colonel John S. Dean. 


Respectfully submitted, 


Wa ter G. Tuie.e, Chairman 
James A. McC.ure 

Joun O. Morse 

J. A. McDermorr 

Davin RitcHie 

Joun M. Wituiams 


IN MEMORIAM 
JAMES MILBANK CHALLISS 


James Mirsank Cuaxuiss was born in Atchison, Kansas, November 20, 1870, and 
died there December 6, 1937. 

He was educated in the public schools of Atchison, Kansas, and Philadelphia, Penn- 
sylvania, and in the University of Kansas, from which he was graduated in June, 1894. 

He began the practice of law in Atchison immediately after graduation and con- 
tinued to practice there until the date of his death. His progress was rapid. He was elected 
County Attorney of Atchison County in 1903 and again in 1906. He was elected presi- 
dent of the Kansas State Bar Association 1932-1934. He stood high in the American 
Bar Association and was a member of the American Law Institute. 

He enjoyed a large civil and criminal practice. He was for many years a member 
of the noted law firm of Waggener, Challiss and Orr, which later became Waggener, 
Challiss and May. 

Jim Challiss became and was, at the time of his death, a great lawyer—one of the 
leaders of his profession in the State and in the Nation. His personality was remark- 
able. Six feet, two inches tall; broad shouldered, deep chested, slim of girth, athletic, 
with melodious voice, he was a veritable Apollo, the embodiment of grace and strength. 
To see him was to admire him; to know him was to love him. He was courageous in 
battle and knew no fear. Yet in victory, he was gentle and forgiving as a child. 
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His principles were fixed and firm as the rocks. He never wavered. He stood for 
justice and right, regardless of opposition or consequences. Yet his every day life was 
that of a friendly, laughing boy. He never grew old. At peace with all the world, he 
died without an enemy. 

It is @ tragedy that such a man should die. 

Surviving him are his charming wife, Rilla Van Hosen Challiss; one son; three 
beautiful, married daughters; and three grandchildren. There could be no more har- 
monious, devoted and happy family. 

To have lived the life of Jim Challiss and to have left such a rich heritage is the 
fulfillment of all any man may justly desire in this life. We who knew and loved him 
cannot think of “Jim’s” absence without a heartache, or recall his rollicking humor 
without a burst of laughter. We can only say: “Farewell, Jim. May we meet again!” 

Tuomas F. Doran 

Mr. T. M. Litrarp: Mr. President, and members of the Association: I have pre- 
pared no formal address as to Colonel Dean, with whom I came into more or less 
intimate contact in the last few years of his life. I happened to be associated with him 
in several cases, and in that way saw his mental processes and his understanding of 
the law. Colonel Dean was a learned man, and a deep student of the law. I never met 
a man who impressed me more with the fact that the Constitution of the United States 
was a living and breathing document, than he did. He was very vigorous and uncom- 
promising in his attitude on public questions; but I think that even those with whom 
he differed bitterly conceded his absolute integrity in all positions which he took. He 
was a prominent attorney at Marion, and came to Topeka as United States District 
Attorney something like thirty years ago, and after a very effective and outstanding 
service in that capacity, he remained in Topeka to practice law there. 

Colonel Dean in his personal relations and family life, had a very happy and con- 
genial character. I want to pay this brief tribute to him as a man of great ability; a 
lawyer and a patriot who tried in every way to uphold the Constitution as the bulwark 
of his country, and who, in spite of an austere manner, was the kindliest of men. We 
have lost an able member of the Bar of this state. 

Mr. Turse: We desire to thank Mr. Doran and Mr. Lillard for these memorials, 
and I move the adoption of the report as submitted. 

(Report of Memorial Committee is adopted.) 

— Cowan: The next is the Report of Resolutions Committee, by Mr. Stead- 
man Ball. 


Report of Committee on Resolutions 


The Committee on Resolutions for the 1938 Kansas Bar Association Convention at 
Wichita wishes to report for consideration the following resolutions: 

RESOLVED that the Kansas State Bar Association express to the Wichita Bar 
Association its appreciation for the fine convention which it has been privileged to hold 
in this City, and for the fine hospitality which has been displayed. 

RESOLVED that the Kansas State Bar Association express to the officers and 
committee members of the Association its appreciation for the work they have done 
during the past year, and the fine program of this convention which they have so 
ably supervised. 

RESOLVED that the Kansas State Bar Association express to the Newspapers of 
Wichita its appreciation for the fine spirit of cooperation which they have displayed in 
making this convention a success. 

RESOLVED that the Kansas State Bar Association express to the management of 
this hotel its appreciation for its efforts for the comfort and convenience of those at- 
tending this convention. Respectfully submitted, 

STEADMAN BALL 
Warren H. Wuirte 
O. O. Ossorn 
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Upon motion duly made and seconded, the Report of the Resolutions Committee 
was adopted as read. 

PresipeENT Cowan: We will now receive the Report of Nominating Committee, by 
Mr. Douglas Hudson. 


Report of Nominating Committee 


Mr. President, and Members of the Kansas State Bar Association: 

I think in submitting this Report it might be appropriate to say something about 
the modus operandi by which your officers are selected. 

Those of you who have taken the trouble to read our constitution and by-laws are 
familiar with the fact that the sole written rule is that certain officers shall be elected 
annually by the Association, and that members of the Executive Council shall be elected 
for a two-year term, one to be selected from each congressional district. Together with 
that written rule there is a precedent of long standing by which a nominating com- 
mittee is selected from the elder statesmen of the organization—those in whom the fires 
of ambition have cooled or died out entirely and who can view the situation dispas- 
sionately looking to the best interests of the Association. 

I am appreciative of the fact that there has been discussion in the Association along 
the line that we are not truly democratic—something of the hierarchy rule—and I want 
to advise you that your nominating committee, in making their selections, have sought 
to canvass the members of the Bar from the particular districts affected. Now, there 
has been some talk about going through the chairs; that is, members of the Executive 
Council to final consideration for the presidency. The Executive Council is a body of 
working men. They have a lot of work to do, and it is a wise rule to have members who 
will work, and that they should see something at the end of the rainbow. This year vacan- 
cies created in the ordinary course of events and one in the First District are to be filled. 
It is no small task to look over the able and charming lawyers in the First District and 
select the one to be submitted to you. I want to say something about why we made the 
particular selection which we did. In connection with the canvass of the Bar we se- 
lected one who has performed every duty which has been assigned to him in the State 
Bar Association with fidelity and ability, one who has served as president of the 
Shawnee County Bar Association and one who showed such rare discrimination while 
he was such president as to invite me to make a speech at their banquet—an able 
lawyer and one who will do the work assigned to him upon the Executive Council. 
That is the particular vacancy on the list submitted to you. After all, it is founded on 
the rules of this Association. Sometimes I think it might be better, when a vacancy 
exists in a District to have a caucus of the members from that district to give their 
recommendations. I got in under the old rules, and it couldn’t hurt me. 

So, with this preliminary statement as Chairman of your Nominating Committee 
we make the following recommendations: 

For President, I. M. Platt, of Junction City. 

For Vice-President, Ralph T. O’Neil, of Topeka. 

Members of the Executive Council: First District, Thomas A. Lee, Topeka; Second 
District, Bernard L. Sheridan, Paola; Third District, Charles D. Welch, Coffeyville; 
Fifth District, R. O. Mason, McPherson; Seventh District, Eustace Smith, Hutchinson. 

Secretary, W. E. Stanley, Wichita. 

Treasurer, Robert M. Clark, Topeka. 

Upon motion duly made and seconded, the Report of the Nominating Committee 
was adopted as submitted. 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 
18th Judicial District 




















“My dear Judge: I think you ought to know that some people are taking exception to what you 
say in Fireside Chats and are trying to injure you. You know how tender skinned some people are. 
We don’t want you ta suffer for our entertainment.” (Signed.) 





“Well, well, well,” as old Major Moore used to say when the ‘neighbors complained about any of 
his eleven boys licking the other boys. “‘Ain’t that too bad. Ill have to see Mother Moore about it.” 





And then comes our good friend Judge Ruppenthal, who reads what is going on. “I think if we 
had an integrated bar, we could and should raise a committee or body of some kind that would con- 
sider grievances whether against the bench or bar. We ought to have adequate means to protect an 
honest, sincere judge without his taking a step or lifting a finger.” We thank you, Judge. 

But in the words of the philosopher David Harum, “a certain amount of fleas is good for a dog. 
It keeps him from worrying about being a dog.” 








Mr. Vanderbilt, President of the American Bar Association, in an address to the state association, 
probably published in this issue, told us most vividly of the working of the English Judiciary and Bar. 
Read it. But what especially attracted the writer’s attention was the fact that in England the higher, 
that is the appeal courts, sit in the manner and dress of business men and conduct affairs of the courts 
in the same manner; while in lower or trial courts, robes, formality and those things which set a 
court apart from ordinary business affairs, are carried out to the highest degree. 





At first this seems an odd situation, particularly since the opposite is more likely to prevail in the 
U.S.A. Yet the English way is just as it should be. In the appeal courts appear lawyers to speak to the 
judges. There is no reason for ostentation or formality. Each is interested in probing immediately to 
the heart of the dispute. Why put a barrier between them? 





On the other hand the trial court is where the public gets its understanding of courts. It is en- 
tirely fitting that there should be found those things which set aside the court as a place of justice, 
integrity and respect. The average litigant or spectator cannot understand a close, personal relation 
between lawyer and lawyer, or lawyer and judge. He has a feeling that something is wrong when 
he sees such contacts being made. 


vo 


We hear much about integration of the bar which after all means a closer relation and cooperation 
of lawyers. What about a closer organization and regulation of the judiciary? Some effort is being 
made along that line in this state, by rules for the judges. 


vo 


But after all each judge is an independent being subject to restriction by the electorate only. He 
comes and goes as he pleases. He works when the mood strikes him or attorneys insist on something 
being done. The picture fits many judges but fortunately many others are hard-working, diligent, 
forceful men who see that work in the courts progresses. 
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The picture remains the same. There is nothing to compel action. A few years ago while in Texas 
during August I made it a point to stop at many court houses. The usual sign on the ‘court room was, 
“Closed. Be back Oct. 1.” 

Under such circumstances it is remarkable how much is done in the courts. Los Angeles, when 
things became unbearable due to delays, selected one judge by legislative act, who has directive charge 
of the work. Delays have since become the unusual instead of the usual. 








In Kansas one district judge works overtime, another does very little. There is no way to take up 
the slack or to relieve the pressure. It’s a happy-go-lucky system which has done well but can it 
succeed in the next twenty-five years? Or put it another way: do you want it to continue? 


0 


“The time is ripe for betterment.”—Justice Cardozo. 








How often have you gone into a court room to find the judge obviously bored, a jury in the box 
and the court reporter reading droningly from his notes. Why should this be? When jurors want 
testimony read to them during their deliberation why wouldn't it be reasonable to allow the reporter 
to go to the jury room and in the presence of the bailiff read such testimony as ‘desired? 





More and more I wonder the why and wherefore of a separate maintenance action (at least seventy- 
five per cent of the lawyers call it maintainance). Recently we spent an entire day with one, includ- 
ing an effort to get the parties back together again. Charges and counter-charges from infidelity to 
threatened murder were hurled indiscriminately. Net result, wife allowed a small amount for separate 
maintenance. Neither side asked or wanted a divorce. When it was finished this remark was made 
from the bench, “You are just where you started.” 

We stray far, far away from the purposes and objects of the law. We are sometimes given to 
long harangues about the sacredness and importance of the profession. We express disapproval of the 
efforts of some who try to make the law function. A long, long time ago a great orator, sometimes 
called the world’s greatest said this, “The design and object of the law is to ascertain what is just, 
honorable and expedient, and when that is discovered, it is proclaimed as a general ordinance, equal 
and impartial to all.” Can you improve any on the words of Demosthenes? But after more than 
twenty centuries we are as far away as ever from attainment. 





> 


Recently I attended several sessions of the Sunflower Boys’ State, a group of 250 high school 
seniors working at government under the supervision of the American Legion. It was a revelation of 
what men will do for boys, of what boys will do for themselves. In seven days these young chaps 
from all over the state were learning more of actual government than the average person learns in 
a lifetime. 








My younger son took a flier in politics and was elected attorney general. With thirty minutes 
advance notice he was called to prosecute for first degree murder. Those who were there say that 
from judge to jurors the tial was a revelation in youth training. Paul W. Schmidt was in direct charge. 





Why is it that we turn our lawyers out without practical training? Surely the Bar of Kansas 
can devise a method of giving that young lawyer the skill and practice he needs. 





Are you sure that your independence of action and thought as a practicing lawyer are safeguarded? 
For the moment you may feel reassured since the Supreme Court is not to be enlarged. How do you 
feel when you go before a commission to practice? Do you expect justice based on law and evidence 
to prevail? Are you worrying about the jury system? Hadn't you better worry about your own fu- 
ture? Maybe the jury system will help to save the legal profession. Had you thought about that 
phase of it? Are these just wanderings of a perverse mentality? Or is there somethin’ in the air? 
Maybe it’s just the hot weather. 





Jn Memoria 


C. L. AIKMAN 
WILLIAM FRANKLIN CHALLIS 
JOHN H. CRAWFORD 
COL. JOHN S. DEAN 
L. H. HANNEN 
GEORGE A. JEFFERY 


HON. LEE MONROE 








CoNSTITUTION AND By-Laws 


Constitution and By-Laws of the Bar -Association 
of the State of Kansas 


Articte I. The name of the Association shall be The Bar Association of the State 
of Kansas. 

Artice II. The object of the Association shall be the elevation of the standard of 
professional learning and integrity, so as to inspire the greatest degree of respect for the 
efforts and influence of the bar in the administration of justice; and also to cultivate fra- 
ternal relations among its members. 

Arricte III. The officers of the Association shall be a President, Vice-President 
Secretary, Treasurer, and an Executive Council. The President, Vice-president, Secretary, 
and Treasurer shall ex-officio be members of the Executive Council. The Executive Coun- 
cil shall consist of seven members, one to be chosen from each Congressional District of 
the state and elected for a term of two years. 

Articte IV. The President shall preside at all meetings of the Association, and 
shall open each annual meeting of the Association with an appropriate address, and shall, 
ex-officio, be chairman of the Executive Council, and perform such duties as may be 
delegated by the Executive Council. The Vice-president shall preside in the absence of 
the President and it shall be his duty during his term of office to supervise and carry 
forward the organization work of the Association and keep in touch with the local Bar 
Associations. Whenever both the President and Vice-president are absent a President pro 
tem may be elected by the meeting. The Secretary shall keep a record of all of the pro- 
ceedings of the Association, and conduct the correspondence of the Association, including 
the printing and issuance of committee reports, as provided in the By-Laws. 

Articte V. The Treasurer shall keep an account of all funds of the Association. 
The Executive Council shall manage the affairs of the Association subject to the Con- 
stitution and By-Laws. 

Articte VI. A quorum for the transaction of business shall be twenty members. 

Articte VII. No person shall be admitted to membership of this Association who 
is not a member of the Bar of the Supreme Court. 

Articte VIII. All applications for membership shall be referred to the Executive 
Council, who shall report the same to the Association with their recommendations there- 
on; and no person shall be admitted to membership except by a two-third’s vote of the 
members present. Each member shall pay an admission fee of $__.___. except _ those 
who are certified members of any regularly constituted local Bar Association in this 
State, who shall only pay $_______. for the year or fraction thereof in which they be- 
come members. Each member shall pay annual dues of $______. 

Articte IX. The annual meetings of the Association shall be held each year at 
such time and place as the Association shall determine at the previous annual meeting, 
or at such time and place as the Executive Council shall determine, if the previous an- 
nual meeting shall have taken no action thereon. Special meetings may be called at any 
time or place by the Executive Council. Thirty days’ notice of all meetings shall be 
given by the Secretary. 


BY-LAWS OF THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Section I. The Bar Association of the State of Kansas shall hold a general associa- 
tion meeting once each year. The Executive Council shall on or before the first day of 
January of each year designate a committee of not less than five (5) to arrange a pro- 
gram for the annual meeting. 

Section II. The Executive Council are the Directors of the Association and during 
the recess of the Association shall have full power to take any affirmative action deemed 

by them for the best interests of the Association, and such action, when so 
taken, shall bind the Association to the same extent as if taken in open session of the 
body. The Executive Council may submit from time to time by referendum to the in- 
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dividual members of the Association, questions affecting the substance or the administra- 
tion of the law, which, in the opinion of the council are of immediate practical importance 
to the whole country; and shall have power to see that the opinions expressed by the 
referendum are made public. 

Section III. The order of business at each annual meeting shall be as follows: 

. Opening address by the President. 
. Consideration of application for membership. 
. Reports of Secretary and Treasurer. 
. Report of Executive Council. 
. Reports of standing committees. 
. Reports of special committees. 
. Delivering and reading of addresses and papers. 
. Miscellaneous business. 
. Election of officers and delegates to American Bar Association. 

Sucrscet IV. There shall be chosen by ballot, at each annual meeting, three mem- 
bers as delegates to American Bar Association for the ensuing year. 

Section V. All addresses delivered and papers read before the Association, the 
copy of which is furnished by the author, shall be lodged with the Secretary. The annual 
address of the President, the reports of Committees, and all proceedings of the annual 
meeting, shall be printed; but no other address or paper read shall be printed except 
by order of the Executive Council. 

Section VI. The terms of office of all officers except Executive Council elected at 
any annual meeting shall begin at the adjournment of such annual meeting and end at 
the adjournment of the next annual meeting. And in case of any vacancy, the Executive 
Council shall appoint some member to fill the vacancy, who shall hold until his suc- 
cessor is elected. 

Sscrion VII. The Treasurer’s accounts and reports shall be examined annually by 
the Executive Council before their presentation to the Association, and the Executive 
Council shall report the result of such examination of Treasurer’s report and accounts 
to the Association at its annual meeting. 

Section VIII. The Executive Council shall cause to be printed such a number of 
copies of the proceedings of its annual meeting as it shall deem best, not exceeding one 
thousand copies, and shall distribute the same to members of the Association, and to such 
other persons, or associations, or societies, as they may deem prudent; and shall, with 
the proceedings of each annual meeting, print the roll of active and honorary members 
of the Association, and its Constitution and By-Laws. 

Section IX. Every member of the Association shall pay to the Treasurer on or 
before the first day of January of each year (after the year of his admission) annual dues 
of $____.__.. All members who have not so paid their annual dues shall, within 
thirty days thereafter, be notified of this fact by the Treasurer and requested to forthwith 
comply with the requirements of this By-Law. 

Section X. The Secretary shall keep a “general membership roll” on which shall 
appear in alphabetical order the name of every member of this Association from its 
organization, with the date of his admission. 

The Secretary shall also keep an “honorary membership roll” to be composed of 
those members who shall be specially designated for this honor, by resolution of the 
Association on the formal written recommendation of the Executive Council. 

The Secretary shall also prepare on the first day of March in each year the “roll of 
active members” of the Association for that year, which shall include only those who 
have paid to the Treasurer their Association dues for the preceding year and the new 
members by whom no dues are payable for that year. 

Section XI. The Treasurer shall, twenty days before the first day of January in 
each year, notify all active members in arrears for the dues of the preceding year, that 
the roll of active members for the year to be printed in the Annual Report of the Pro 
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ceedings, will be made up on that date, and that their names must be omitted from 
that published roll of active members, unless their delinquent dues have been paid. 

Section XII. Only the active and honorary members of the Association shall be 
entitled to participate in the proceedings of the Association, or to a seat at its annual 
banquet. 

‘tee XIII. On the general membership roll opposite each name omitted from 
the active membership roll, shall be noted the reason for such omission—whether death, 
non-payment of dues, or personal request. 

Section XIV. Any member whose name has been omitted from the active mem- 
bership roll for non-payment of dues, may have his name restored to a succeeding roll 
by the payment of the year’s dues for which he is in arrears and the payment of dues 
for the current year. 

Szcrion XV. The standing committees of the Association shall consist of the 
following: 

Committee on Prospective Legislation—Five Members 

Amendment of Laws and Uniform Legislation—Five Members 

Professional Ethics—Seven Members 

Memorial Committee—Three Members 

Committee on Legal Education and Admission to the Bar—Three Members 
Committee on Local Bar Associations—Three Members 

Committee on Membership—One Member from Each Judicial District 
Program Committee—Five Members 


The Chairman from each of the Committees, with the exception of the Committee 
on Professional Ethics, shall be chosen by the President from among the members of 
the Executive Council. 

The report of each such committee to be in writing and placed on file with the 
Secretary 25 days previous to the annual meeting. Any recommendation of any com- 
mittee requiring an affirmative action or recommendation by the Association to be printed 
by the Secretary under the direction of the Executive Council and mailed to each mem- 
ber of the Association 15 days before the annual meeting. 

Each of such standing committees may meet, on the call of its Chairman, not to 
exceed once each year, at such place and time as the Chairman shall designate. Such 
meetings shall be held not later than 60 days prior to the annual meetings, and mem- 
bers attending such committee meetings shall be allowed the actual hotel and traveling 
expenses incurred in attending such committee meeting. The Treasurer of the Associa- 
tion is authorized to pay such expenses to each member on presentation of voucher 
therefor. 

Section XVI. A committee of seven shall be appointed by the President to be 
known as the Committee on Professional Ethics. One member of this committee shall 
be appointed from each Congressional District of the State. It shall be the duty of this 
committee to receive and make diligent inquiry into all complaints concerning the mis- 
conduct of any practicing attorney in the state and whenever they deem proper refer 
such complaint to the State Board of Law Examiners for appropriate proceedings to 
disbar such attorney who may be guilty of professional misconduct. This committee shall 
be allowed such reasonable expenses as the Executive Council may determine. 

Section XVII. The Executive Council shall meet during recess of the Association 
upon the call of the Chairman, or upon a written call signed by a majority of the mem- 
bers of the Executive Council at such times and places as may be designated in the call. 
The members of the Executive Council attending such meeting or meetings shall be al- 
lowed their actual hotel and traveling expenses, and the Treasurer of the Association is 
authorized to pay such expenses to each member on presentation of voucher therefor. 

Szcrion XVIII. Membership in this Association, in addition to other requirements, 
shall carry with it the obligation of each member to subscribe to and carry out in his 
professional life the Code of Ethics adopted by the Association for the guidance of its 





102 The JournaL 


members, and violation of the provision of such code shall be followed by suspension or 
expulsion of the offending member as may be determined by the Executive Council. 

Secrion XIX. The Executive Council shall constitute a court before whom shall 
be tried any member accused of violating the Code of Ethics, and procedure before such 
tribunal shall be such as it may prescribe by rule, of which the accused shall have due 
notice. A majority of such Council as constituted shall be sufficient to pronounce judg- 
ment. Complaints may be entertained by the Executive Council when presented by any 
member of the Association or the Council itself may require the Secretary of the Associa- 
to prefer charges, in which event the Council shall designate one or more members of 
the Association to prosecute the charge. In the event any member is suspended or ex- 
pelled by the decision of the Executive Council he shall forthwith surrender his certifi- 
cate of membership. 

Section XX. The fiscal year of the Association shall correspond to the calendar year 
and dues shall be payable in advance. 

Section XXI. All provisions of the Constitution and By-Laws of the Association 
heretofore existing be and the same are hereby repealed, and the provisions hereof shall 
be in full force and effect from and after the date of their adoption by the Association. 








CoMMITTEES 






Committees of the Bar -Association of the State 
of Kansas 1938-39 















OFFICERS 


I. M. Platt, President........ Junction City W. E. Stanley, Secretary.......... Wichita 
R. T. O'Neil, Vice-President...... Topeka Robert M. Clark, Treasurer....... Topeka 


EXECUTIVE COUNCIL 














eg eee Everett E. Steerman ............ i 
Chas. D. Welch .............. Coffeyville Thomas Amory Lee ............. Topeka 
CIE 5. 5. bosccccseccnetescds Austin M. Cowan, Past President. . Wichita 













COMMITTEE ON AMENDMENT OF LAWS AND UNIFORM LEGISLATION 
B. L. Sheridan, Chairman, Paola 







eer rer rece Topeka John W. Breyfogle, Jr. ............ Olathe 
W. H. Vernon .................. Larned A. Harry Crane ................. Topeka 
errr re Arkansas City C. H. Pugh .................... Wichita 






COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 
Edward M. Boddington, Chairman, Kansas City 






OO rrr ee Lawrence Paul R. Kitch .................. Wichita 
Hon. Rousseau A. Burch......... I I oak dens ccc kc ecevices Topeka 
Arthur S. Humphrey ....... Junction City Paul W. Applegate ............ Wakeeney 






COMMITTEE ON AMERICANIZATION AND CITIZENSHIP 
Thomas Amory Lee, Chairman, Topeka 







Roger P. Almond ............... Wichita Paul W. Schmidt ............... Wichita 
Donald Stewart ............ Independence Orlin A. Weede ............ Bus. Ad. 
John W. Breyfogle, Jr. ............ Olathe Fed. Res. Bank Bldg., Kansas City, Mo. 
Robert E. Russell ............... Topeka =~ Johnson County, Kansas 






COMMITTEE ON ILLEGAL PRACTICE OF THE LAW 


Claude I. Depew, Chairman, Wichita 

Rodney Stone .................. Newton Louis R. Gates .............. Kansas City 
ee Topeka Steadman Ball ................. Atchison 
5 i enero Hutchinson 


COMMITTEE ON LOCAL BAR ASSOCIATIONS 
Carl Ackerman, Chairman, Sedan 








George Siefkin ................. Wichita Kenneth A. Scott ........... Garden City 
Leroy Bradfield ............... Neodesha Ralph F. Glenn ................. Topeka 
Mark H. Adams ............... Wichita Art Fleming ................ Garden City 







COMMITTEE ON INTEGRATION OF THE BAR 
Albert Faulconer, Chairman, Arkansas City 






Austin M. Cowan ............... Wichita David J. Wilson .................. Meade 
Robert L. Webb ................. Topeka Chas. L. Hunt ................ Concordia 
George Stallwitz ............... Wichita Thos. M. VanCleave ......... Kansas City 
Elmer E. Euwer ............... Goodland Warren H. White ........... Hutchinson 






Malcolm N. McNaughton... . Leavenworth 
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COMMITTEE ON SELECTION OF JUDGES 


Verne M. Laing, Chairman, Wichita 
Manhattan Henry E. Martz 
Fort Scott John H. Hunt 
Wendell B. Garlinghouse 


COMMITTEE ON PUBLIC RELATIONS 
Philip H. Lewis, Chairman, Topeka 
McPherson W. M. Beall 
Wichita J. W. Dalton 
Topeka Joe Nickell 


MEMORIAL COMMITTEE 


W. H. Vernon, Jr., Chairman, Hutchinson 
Dale W. Maxwell 
Wichita Jess R. White 
Topeka Blake A. Williamson 


COMMITTEE ON CRIMINAL LAW AND LAW ENFORCEMENT 


Robert O. Mason, Chairman, McPherson 
Jay S. Parker ill City W. D. Reilley 
Eli Eubanks \ ichi Donald C. Little 


COMMITTEE ON PROBATE CODE 
Edward C. Flood, Chairman, Hays 


COMMITTEE ON PROSPECTIVE LEGISLATION 


Chas. D. Welch, Chairman, Coffeyville 
Fort Scott B. P. Waggener 
Arkansas City Robert Lemon 
Topeka Stewart Bloss 
Hutchinson Martin Trued 


COMIMITTEE ON TAXATION 
A. V. Roberts, Chairman, Wichita 
Lawrence Donald Muir 
Wellington Rolla W. Coleman 


COMMITTEE ON SPECIALIZED ADVICE OR EXPERIENCED 
LAWYER SERVICE 


A. M. Johnston, Chairman, Manhattan 
Independence OO. P. May 
Cimarron C. A. Burnett 





CoMMITTEES 


COMMITTEE ON LEGAL CLINICS 

John H. Hunt, Jr., Chairman, Topeka 
Garnett Clayton Flood 
Winfield Maurice Wildgen 


COMMITTEE ON ANNOTATIONS AND RESTATEMENT 
W. D. Jochems, Chairman, Wichita 
Topeka P. W. Viesselman 
Russell Howard A. Jones 
Hon. Rousseau A. Burch 


COMMITTEE ON PROFESSIONAL ETHICS 
Everett E. Steerman, Chairman, Emporia 


James L. Galle 

L. J. Bond 

LaRue Royce 

Elmer E. Euwer 

Jay Jenson 

Chas. Vance 

C. C. Wilson 
Hutchinson 


COMMITTEE ON ADMINISTRATIVE LAW AND JUDICIAL 
ADMINISTRATION 


Robert Stone, Chairman, Topeka 
Wichita Douglas Hudson 
Topeka LeRoy Bradfield . 
B. I. Litowich 


COMMITTEE ON NEWLY ADMITTED MEMBERS 


James W. Porter, Chairman, Topeka 
Topeka Francis C. Clark 


MEMBERSHIP COMMITTEE 
R. T. O’Neil, State-Wide Chairman, Topeka 
4th Dist. Chairman. . .Everett E. Steerman 


and Dist. Chairman........ B. L. Sheridan 5th Dist. Chairman.......... R. O. Mason 
Chas. D. Welch 6th Dist. Chairman........... E. C. Flood 


DISTRICT MEMBERSHIP COMMITTEES 
First District 
Thomas A. Lee, Chairman, Topeka 
Lloyd C. Morris 
R. M. Emery, Jr. ................. Seneca 





Jerome S. Koehler 
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Seconp District 
B. L. Sheridan, Chairman, Paola 


. .422 Brotherhood Bldg., Kansas City J. Q. Wycoff 


A. J. Herrod 
Howard Payne 
A. B. Mitchell 


Chester Stevens 
Kirke C. Dale 


Ralph B. Ralston 
Alden E. Branine 
Lloyd M. Kagey 


D. H. Postlethwaite 
Clarence H. Paulson 


Wallace T. Wolfe 
Clayton Flood 
Brewster Bartlett 


Ralph A. Rodgers 
J. H. Jenson 


Kansas City John O. Morse 
Olathe Douglas Hudson 
Lawrence A. R. Enfield 


Tuirp Districr 


Chas. D. Welch, Chairman, Coffeyville 
James A. Allen 
Independence Elmer C. Clark 
Arkansas City 


Fourtu District 


Everett E. Steerman, Chairman, Emporia 
Roscoe King 
E. E. Pedroja 
Joe Rolston, Jr. .............. Burlington 
R. G. Hepworth Lyndon 
Council Grove Henry C. O'Reilly Strong City 


Westmoreland Robert A. Schermerhorn Junction City 
Yates Center O. R. Stites i 


FirtuH District 


R. O. Mason, Chairman, McPherson 
Wellington 
George B. Powers 
Ben F. Alford 
George Stallwitz 
Richard E. Bird, Jr. ............. Wichita 


Sixt Disrraicr 


E. C. Flood, Chairman, Hays 
L. A. McNalley 


Forrest W. Brown 
Fred Emery 
W. McCaslin 


LaRue Royce 
Ray Sloan 
Elmer E. Euwer 
T. D. Relihan 
Paul Applegate 
E. F. Becker 
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SeventH District 


Eustace Smith, Chairman, Hutchinson 
Howard Rooney 
George Finney 
W. E. Broadie 


David Wilson 
Steve W. Church 
Riley MacGregor Max Bucklin 
John S. Simmons Oscar Perkins 
Clark A. Wallace 
Donald Muir 
Roy H. Calihan 





OFFICERS OF NORTHWESTERN BAR ASSOCIATION 


Alex H. Miller, President 
Jay S. Parker, Vice-President 
J. C. Ruppenthal, Secretary-Treasurer 


OFFICERS OF SOUTHWESTERN BAR ASSOCIATION 


H. Llewelyn Jones, President 
O. G. Underwood, Vice-President 
Kenneth A. Scott, Secretary 


OFFICERS OF CENTRAL KANSAS BAR ASSOCIATION 


Joe E. Lynch, President 

John Wheeler, Vice-President 

D. M. Ward, Vice-President 

J. P. Coleman, Vice-President 
Thornton D. Scott, Secretary-Treasurer 





Abrahams, J. V., Topeka 
Ackarman, Carl, Sedan 
Adams, John W., Wichita 
Adams, Mark H., Wichita 
Alden, B. W., Kansas City 
Alexander, S. S., Kingman 
Aley, Fred W., Wichita 
Alford, B. F., Wichita 

Allen, Donald C., Oskaloosa 


Allen, Hon. Harry K., Topeka 
Allen, James A., Chanute 
Allen, Otis, S., Topeka 

i +» Topeka 
Allison, George H., McPherson 
Almond, Roger P., Wichita 
Anderson, Edwin, McPherson 
Anderson, Wallace H., Iola 
Applegate, Paul, Wakeeney 
Apt, Fredrick G., Iola 
Archer, W. E., Hiawatha 
Arn, Edward F., Wichita 
Arnold, R. L., Wichita 
Asher, Henry H., Lawrence 
Ashford, Geo. M., Wichita 
Ashley, O. V., Wichita 
Atkinson, W. D., Parsons 
Askren, Leon L., Greensburg 
Austin, Edwin A., Topeka 
Ayers, A. T., Howard 
Aylward, Paul, Ellsworth 
Baker, G. Clay, Topeka 
Baker, H. D., Wichita 
Baker, Howard L., Wichita 
Baker, William R., Kansas City 
Balch, Joe F., Chanute 
Ball, George W., Wichi 
Ball, 
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Blincoe, E. E., Fort Scott 
Blood, J. W., Wichita 

Bloss, S. C., Winfield 

Bloss, Stewart S., Winfield 
Boddington, Edwin M., Kansas City 
Bohannon, Earl, Parsons 

Bond, David C., Concordia 
Bond, Lee, Leavenworth 

Bond, L. J., El Dorado 
Bonner, Fred E., Wichita 
Boss, F. W., Columbus 

Boss, Mare G., Columbus 

Botts, Jay T., Coldwater 
Bowersock, V. J., Columbus 
Bowman, C. A., Topeka 
Bowman, H. C., Newton 

Boyer, John, Wichita 

Boynton, Roland, Topeka 
Bradfield, LeRoy, Neodesha 
Brand, John W., Lawrence 
Branine, H. R., Hutchinson 
Bremer, John M., Oberlin 
Breyfogle, John W., Jr., Olathe 
Brick, Sidney J., Wichita 
Bristow, Frank B., Salina 
Brockelbank, W. J., Lawrence 
Brollier, J. S., Hugoton 
Brooks, C. H., Wichita 
Brooks, L. P., Wichita 

Brown, Forest W., Atwood 
Brown, George Austin, Wichita 
Brown, Paul, Wichita 

Brown, Silas A., Wichita 
Brown, Walter E., Kansas City, Mo. 
Brown, Wesley E., Hutchinson 
Bruce, E. V., Pittsburg 
Brummett, Marvin O., Syracuse 
Bruner, Sylvan, Pittsburg 
Bryant, B. Mack, Wichita 
Bryant, Claude J., Independence 
Bryant, Dale M., Wichita 
Bryant, John, Wichita 

Burch, Allen B., Wichita 
Burch, C. W., Salina 

Burch, R. A., Hon., Topeka 
Burdick, Dr. Wm. L., Lawrence 
Burket, Bernice, Wichita 
Burnett, C. A., Pittsburg 

Burns, Luther, Topeka 

Butler, Henry L., Wichita 
Caldwell, Peter F., Topeka 
Calkin, Chas. C., Kingman 
Calkins, W. N., El Dorado 
Campbell, Donald A., Topeka 
Campbell, R. B., Fort Scott 
Cannon, L. T., Humboldt 
Carey, Joseph G., Wichita 
Carey, Wm. D. P., Hutchinson 
Carlson, J. E., Kansas City, Mo. 
Carpenter, Chas. H., Fredonia 
Carper, Clay C., Eureka 
Carver, B. J., Paola 

Casey, C. C., Topeka 

Casey, Marlin S., Topeka 
Cassel, Charles M., Lawrence 














Cassler, Jas. A., McPherson 
Castor, Harry, Wichita 
Catudal, H. M., Lawrence 
Chalfant, Claude E., Hutchinson 
Chambers, James H., Wichita 
Childers, E. K., Arkansas City 
Christey, C. D., Caldwell 
Church, Bert E., Wellington 
Clammer, Geo. C., Manhattan 
Clark, C. L., Salina 

Clark, C. M., Peabody 

Clark, Elmer C., Oswego 

Clark, Robert M., Topeka 
Clevenger, Louis E., Salina 
Cliborn, Roy W., Marysville 
Cobean, L. Raymond, Pratt 
Cobean, Robert H., Wellington 
Cohen, Joseph, Kansas City 

Cole, Morton B., Topeka 
Coleman, Rolla W., Olathe 
Collins, George B., Wichita 
Colmery, Harry W., Topeka 
Comer, Burt, Wichita 

Cook, H. C., Lawrence 

Cooper, J. T., Fredonia 

Cooper, Lloyd F., Wichita 
Copeland, Jack, St. John 
Corrick, Franklin, Topeka 
Corson, Donald H., Kansas City 
Cosgrove, M. F., Topeka 
Coulson, Wayne, Wichita 
Cowan, Austin M., Wichita 
Cowie, Dan B., Wichita 

Crane, A. Harry, Topeka 
Croker, P. W., Kansas City 
Cunningham, W. E., Arkansas City 
Cunningham, W. L., Arkansas City 
Curfman, Lawrence E., Wichita 
Curran, A. J., Pittsburg 
Cushenberry, Leaford F., Hutchinson 
Dabbs, David P., Kansas City, Mo. 
Dale, Kirke W., Arkansas City 
Dalton, J. W., Sedan 
Darlington, Roy B., Wichita 
Darrah, John J., Wichita 
Dassler, C. F. W., Leavenworth 
Davis, Carl H., Wichita 

Davis, Clayton M., Topeka 
Davis, Eugene, Liberal 

Davis, Hal O., Topeka 

Davis, Harry B., Anthony 

Davis, John P., Topeka 

Davis, Roy C., Hutchinson 
Dawson, John S., Hon., Topeka 
Delaney, A. R., Jr., Troy 
Depew, Claude I., Wichita 
Diets, Herbert, Great Bend 
Doran, Thomas F., Topeka 
Drennan, William, Kansas City 
Dressie, Gray, Wichita 

Driscoll, Jerry E., Russell 
DuMars, J. E., Topeka 


Dunham, B. M., Chanute 
Dunn, Grover L., Arkansas City 
Dunn, Harry H., Hutchinson 
Eberhardt, John F., Wichita 
Ebright, A. M., Bartlesville, Okla. 
Eckdall, Frank F., Emporia 


MEMBERSHIP 





Eddy, William S., Marysville 
Edwards, J. C., Iola 
Egan, John G., Topeka 


Eggleston, J. Raymond, Medicine Lodge 


Eidson, O. B., Topeka 
Elcock, Thos. E., Wichita 
Elleman, Don H., Columbus 
Elleman, Paul H., Columbus 
Emerson, J. O., Kansas City 
Emery, R. M., Jr., Seneca 
Enfield, A. R., Iola 

Eresch, Joe H., Topeka 
Eubanks, Eli, Wichita 
Euwer, Elmer E., Goodland 
Evans, Earle W., Wichita 
Evans, Fred J., Garden City 
Fair, J. D., Hays 

Fatzer, Harold R., Kinsley 
Faulconer, Albert, Arkansas City 
Ferris, Robert A., Arkansas City 
Field, R. S., Syracuse 

Fink, W. G., Fredonia 

Finley, James W., Bartlesville, Okla. 
Finley, Robert, Hiawatha 

Finney, George W., Larned 
Fischer, Edward L., Kansas City 
Fisher, Harry W., Fort Scott 
Fisher, Hugh T., Topeka 

Flack, Frank, Topeka 

Fleeson, Howard T., Wichita 
Fleming, Vincent G., Larned 
Flick, Theodore M., Kingman 
Flood, Clayton S., Hays 

Flood, E. C., Hays 

Foley, Gerald, Atchison 

Forbes, Harold G., Yates Center 
Forbes, P. H., Topeka 

Forbes, Thos. C., Eureka 

Foster, C. L., Sedgwick 

Fosey, Leighton, Lawrence 
Foulks, A. S., Topeka 

Foulks, John C., Ness City 
Foulston, Robert C., Wichita 
Foulston, Sidney L., Wichita 
Foust, Kenneth H., Iola 

Francis, Erle W., Topeka 

Free, John N., Wichita 

Fugate, Justus H., Wichita 
Fulton, Chas. S., Hutchinson 
Gabbert, L. C., Wichita 

Galle, James L., McPherson 
Gardiner, P. D., Wichita 
Garlinghouse, Wendell, Topeka 
Garrison, C. W., Garnett 

Garvin, Morris, St. John 

Gates, Louis R., Kansas City 
Geddes, K. M., El Dorado 
Gerety, John J., Wichita 

Gibbons, Leo T., Scott City 
Gilchrist, Ralph E., Wichita 
Glass, W. J., Wichita 

Glass, W. R., Wichita 

Glasscock, E. E., Hutchinson 
Glenn, Ralph F., Topeka 
Glenn, W. M., Tribune 
Goering, Elmer, Lawrence 
Goodell, Lester M., Topeka 
Goodrich, L. E., Parsons 
Goodwin, H. W., Wellington 
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Gooing, Homer V., Eureka 

Gore, Ralph, Wichita 

Gough, William, Jr., Lawrence 
Gott, Henry V., Wichita 

Gould, George R., Dodge City 
Graham, R. W., Topeka 

Gray, William A., Topeka 
Griffin, Walter T., Marsyville 
Griffith, Barton E., Topeka 
Grotheer, Karl K., Pittsburg 
Guilfoyle, Matt, Abilene 

Gulick, Fredrick E., Topeka 
Hackney, Ed. T., Wellington 
Haggart, Raymond E., Salina 
Hall, Martin S., 

Hall, Max D., Coldwater 

Hall, Clement H., Coffeyville 
Hamilton, J. D. M., Topeka 
Hamilton, R. L., Beloit 
Hamilton, W. Glenn, Topeka 
Hammers, Fred K., Wichita 
Hampson, Thos. D., Jr., Fredonia 
Hampton, E. H., Salina 
Hanlon, T. J., Independence 
Hansen, Donald A., Hutchinson 
Harbaugh, Ford, Wellington 
Harlan, Hal E., Manhattan 
Harley, Tom, Sr., Wichita 
Harley, Tom, Wichita 

Harris, W. C., Emporia 

Harris, W. L., Emporia 

Harvey, Paul L., Topeka 
Harvey, Randall C., Topeka 
Harvey, W. W., Hon., Topeka 
Hasty, L. A., Wichita 

Hasty, Robert R., Wichita 
Hatcher, E. H., Topeka 

Hauser, Harold M., Marion 
Hawks, Doral H., Topeka 

Hay, George L., Kingman 
Haynes, J. Willard, Kansas City 
Hazen, Wm. R., Topeka 

Hegler, Benj. F., Wichita 

Heinz, Paul H., Topeka 

Helsel, O. W., Wichita 

Helvern, L. E., Hiawatha 
Henbest, Joe, Columbus 
Henning, Eldridge H., Mammoth, IIl. 
Henshall, Charles, Lawrence 
Hepworth, R. G., Burlingame 
Herrick, Harold W., Winfield 
Hermann, Henry F., Hays 
Herrod, A. J., Kansas City 

* Hershberger, Arthur W., Wichita 
Hettinger, F. P., Hutchinson 
Hickey, Richard A., Wichita 
Hickman, Donald, Arkansas City 
Hiebsch, Vincent F., Wichita 
Hinkle, Fred, Wichita 

Histed, Clifford, Kansas City, Mo. 
Hobble, Herbert, Jr., Medicine Lodge 
Hobbs, Floyd W., Holton 

Hoch, Homer, Marion 

Hoffman, H. W., Lawrence 
Hogin, James L., Kansas City 
Hogueland, E. H., Kansas City, Mo. 
Holford, Robert M., Great Bend 
Holland, C. R., Russell 

Holly, Manford, Mankato 
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Holmes, W. E., Wichita 
Holmquist, C. M., Hays 

Holt, William G., Kansas City, Mo. 
Hook, Enos E., Wichita 

Hook, Wm. C., Wichita 

Hoover, C. L., Junction City 
Hope, Ralph M., Atchison 
Hopkins, Richard J., Topeka 
House, Bill, Lawrence 

Howerton, Clark, Lawrence 
Hudson, Douglas, Fort Scott 
Huggins, W. L., Emporia 
Hughes, C. Harold, Manhattan 
Hughes, Charles, Manhattan 
Humphrey, Arthur S., Junction City 
Humphrey, Jas. V., Junction City 
Hunt, Chas. L., Concordia 

Hunt, J. L., Topeka 

Hunt, John H., Topeka 

Hunter, J. Richards, Hutchinson 
Hurd, Arthur, Abilene 

Hurd, Bruce, Topeka 


Hutchinson, Hon. Wm. Easton, Topeka 


Huxman, Hon. W. A., Topeka 
Ice, Fred, Newton 

Irby, Freeman B., Topeka 
Irwin, Harold, Wichita 
Jackson, Schuyler W., Topeka 
Jackson, Z. E., Atchison 
Janicke, Harry O., Winfield 
Jarvis, Chandler F., Winfield 
Jenkins, H. B., Salina 
Jernberg, Erick W., Lindsborg 
Jeter, Norman W., Hays 
Jochems, Roetzel, Wichita 
Jochems, W. D., Wichita 
Johnson, Beryl R., Topeka 
Johnston, A. M., Manhattan 
Johnston, Jane Foulks, Topeka 
Jones, Charles E., Wichita 
Jones, H. Llewelyn, Meade 
Jones, John F., Topeka 

Jones, John J., Chanute 

Jones, W. C., Olathe 

Jones, Walter F., Hutchinson 
Jones, Wilbur, Wichita 
Jordan, Amzie E., Beloit 
Jorgensen, J. Paul., Wichita 
Judd, Carl K., Emporia 
Kagey, Chas. L., Wichita 
Kagey, Lloyd M., Wichita 
Kahrs, W. A., Wichita 
Keene, A. M., Fort Scott 
Keller, A. B., Pittsburg 
Kelley, T. B., Great Bend 
Kennett, Tom, Concordia 
King, Roscoe, Marion 

Kirk, John E., Topeka 
Kirkman, Floyd L., Russell 
Kitch, Paul R., Topeka 

Kite, E. E., St. Francis 
Klamm, Walter G., Kansas City 
Kline, Clayton E., Topeka 
Kline, George A., Topeka 
Knapp, Dallas W., Coffeyville 
Koehler, Jerome S., Kansas City 
Kyle, Jay, Topeka 

Laing, Verne M., Wichita 
Lamb, A. R., Coffeyville 





Lampl, Henry, Wichita 

Lampl, Maurice, Wichita 

Lane, Logan J., Jr., Wellington 
Lane, O. J., Lawrence 

Lang, D. B., Scott City 
Lardner, Daniel O., Fort Scott 
Lee, Tom A., Topeka 
Lehman, John H., Abilene 
Lehmberg, George R., McPherson 
Leland, C. Y., Troy 

Lemon, Robert S., Pittsburg 
Letton, R. L., Pittsburg 

Lesar, H. H., Lawrence 
Lester, James S., Oskaloosa 
Lewis, John Henry, Hoisington 
Lewis, Philip H., Topeka 
Light, Auburn G., Liberal 
Light, G. L., Liberal 

Lillard, T. M., Topeka 
Lilleston, W. F., Wichita 
Linder, Jesse I., Gove City 
Litowich, B. I., Salina 

Litros, W. F., El Dorado 
Logan, J. Glenn, Topeka 
Lomax, O. M., Topeka 
Louderback, Glenn H., Fort Scott 
Loughridge, Merle, Garnett 
Loughridge, Wayne, Garnett 
Lowrance, W. B., Topeka 
Lowry, J. Wenton, Topeka 
Luther, Lester, Topeka 

Lynch, Joe E., Herington 
Lyon, Charles R., Lawrence 
MacDonald, Archie T., McPherson 


MacGregor, Riley W., Medicine Lodge 


Mack, Bruce, Syracuse 
Magaw, C. A., Topeka 
Malcolm, Geo. R., Pittsburg 
Malone, Earnest J., Hays 
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Martindell, D. C., Hutchinson 
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Mason, Paul B., Tulsa 

Mason, R. O., McPherson 
Matson, C. A., Wichita 
Maxwell, Dale W., Galena 
May, O. P., Atchison 

Mayall, J. Roderick, Wichita 
McAnany, Ed. S., Kansas City 
McCall, John C., Chanute 
McCalley, Forest V., Wichita 
McCamish, W. H., Kansas City 
McCarthy, D. M., Hays 
McCarthy, Kathryn O., Hays 
McCluggage, T. V., Wichita 
McClure, James A., Topeka 
McCombs, Raymond D., Ness City 
McCorkle, C. A., Wichita 
McCormick, Ross, Wichita 
McCue, Roy, Topeka 
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McDermott, J. A., Winfield 
McDonald, Getto, Wichita 
McFarland, Frank H., Topeka 


MEMBERSHIP 
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Nagle, Paul R., St. John 
Napheys, B. F., Jr., Abilene 
Nash, James B., Wichita 

Neal, Guy, Anthony 
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Nelson, Robert H., Wichita 
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Norris, W. S., Salina 
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Osborn, Robert K., Stockton 
Osborne, Harvey C., Wichita 
Ostrum, Oscar, Russell 

Oswald, A. L., Hutchinson 
Palmer, D. E., Topeka 

Parker, J. S., Hill City 
Patterson, J. B., Wichita 
Patterson, Walter B., Fort Scott 
Paulsen, Clarence, Concordia 
Payne, Howard E., Olathe 
Payne, Joe S., Lawrence 

Pearl, F. M., Hiawatha 
Pedroja, Edward E., Eureka 
Pees, G. E., Iola 

Peters, Donn D., Wichita 
Peterson, Bernard, Wichita 
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Pfouts, Ralph U., Atchison 
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Pierpont, Grover, Wichita 
Pierson, John B., Ottawa 
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Platt, I. M., Junction City 
Porter, Glenn, Wichita 

Porter, James W., Topeka 
Postlethwaite, D. H., St. Francis 
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Potucek, John, Wellington 
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Ryan, William B., Smith Center 
Raynolds, L. W., Emporia 
Ready, Wendell, Wellington 
Reilly, Wm. D., Leavenworth 
Renn, Oscar, Arkansas City 
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Rolston, Joe, Jr., Burlington 
Root, Karl W., Atchison 
Royce, LaRue, Salina 

Royer, Harry, Ft. Scott 
Rugh, John M., Abilene 
Ruppenthal, J. C., Russell 
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1898—C. C. Coleman 
1899—Sam_ Kimble 
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1901—B. F. Milton 
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1927—F. Dumont Smith 
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1929—O. O. Osborn 
1930—Benj. F. Hegler 
1931—B. I. Litowich 
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1933—J. M. Challis 
1934—Douglas Hudson 
1935—Albert Faulconer 
1936—John S. Dawson 
1937—Austin M. Cowan 
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1883—W. H. Rossington 1883—D. 
1884—W. H. Rossington 1884—D. 
1885—W. H. Rossington 1885—D. 


1886—John W. Day 
1887—John W. Day 
1888—John W. Day 
1889—Chas. S. Gleed 
1890—C. J. Brown 
1891—C. J. Brown 
1892—C. J. Brown 
1893—C. J. Brown 
1894—C. J. Brown 
1895—C. J. Brown 
1896—C. J. Brown 
1897—C. J. Brown 
1898—C. J. Brown 
1899—C. J. Brown 
1900—D. A. Valentine 
1901—D. A. Valentine 
1902—D. A. Valentine 
1903—D. A. Valentine 
1904—D. A. Valentine 
1905—D. A. Valentine 
1906—D. A. Valentine 
1907—D. A. Valentine 
1908—D. A. Valentine 
1909—D. A. Valentine 
1910—D. A. Valentine 
1911—D. A. Valentine 
1912—D. A. Valentine 
1913—D. A. Valentine 
1914—D. A. Valentine 
A. Valentine 
A. Valentine 
A. Valentine 
A. Valentine 
A. Valentine 
E. Stanley 
E. Stanley 
E. Stanley 
E. Stanley 
E. Stanley 
E. Stanley 
E. Stanley 
E. Stanley 
E. Stanley 
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E. Stanley 
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E. Stanley 
E. Stanley 
E. Stanley 
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1920—W. 
1921—W. 
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1925—W. 
1926—W. 
1927—W. 
1928—W. 
1929—W. 
1930—W. 
1931—W. 
1932—W. 
1933—W. 
1934—W. 
1935—W. 
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Valentine 
Valentine 
Valentine 
Valentine 


1886—D. 
1887—D. 
1888—D. 
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1890—Howel Jones 
1891—Howel Jones 
1892—Howel Jones 
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1894—Howel Jones 
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1897—A. A. Godard 
1898—A. A. Godard 
1899—Howel Jones 
1900—Howel Jones 
1901—Howel Jones 
1902—Howel Jones 
1903—Howel Jones 
1904—J. G. Slonecker 
1905—J. G. Slonecker 
1906—J. Slonecker 
1907—J. Slonecker 
1908—J. Slonecker 
1909—J. G. Slonecker 
1910—J. Slonecker 
1911—J. Slonecker 
1912—J. Slonecker 
1913—J. Slonecker 
1914—J. Slonecker 
1915—J. Slonecker 
1916—J. Slonecker 
1917—J. Slonecker 
1918—J. G. Slonecker 
1919—J. G. Slonecker 
1920—J. G. Slonecker 
1921—Paul J. Wall 
1922—Forest D. Siefkin 
1923—Forest D. Siefkin 
1924—James G. Norton 
1925—James G. Norton 
1926—James G. Norton 
1927—James G. Norton 
1928—James G. Norton 
1929—James G. Norton 
1930—James G. Norton 
1931—James G. Norton 
1932—James G. Norton 
1933—James G. Norton 
1934—James G. Norton 
1935—James G. Norton 
1936—James G. Norton 
1937—James G. Norton 
1938—James G. Norton 
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«Mortuary Roll 


Name and Date of Death 





Aikman, C. L. 
Alden, H. L., Nov. 21, 19138 
Alden, Maurice L., July, 1934 
Allen, S. H., Topeka, October, 1931 
Allison, Geo. W. 
Amidon, Samuel B., May 8, 1925 
Aikman, Granville P., Sept. 19, 19238 
Armstrong, Alfred G. sikh clea eaesncecsties 
Badger, Gordon A., July 10, 1929 
Bailey, - D., Oct. 15, 1891 
Baker, J i Sept. 22, 1927 
Banta, Arthur Claire. "July 6, 1921 
Barnum, Samuel, Sept. 20, 1924 
Beeching, J. - 
Senders” W. N., Jan., 
Benest, I. F., Severy 
Benson, Alfred W., eo 1, 1916 
rgen, Abram, Feb. 5, 1906 
Biddle, William R., 7. 26, 1917 
Bird, W. A. &., Mar. 5, 1928 
Blue, Richard W., otis 28, 1907 
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Brewer, David J., March 28, 1910 
Brewster, 8. M., To peka 
Brookens, Edwin = Sept. 22, 1928 
Brooks, Willard. 
Brown, James U., pont 30, 1911 
Brown, John W. 
Brown, L. C., Arkansas mg * 
Brubacher, J. A., Nov. 7, 1925 
Buchan, a J. March 21, 1922 
Bucher, Cha 
Buck, Olin D., July 21, 1034 
Buckland, Samuel A., Bee. $1, 1926 
Buckman, George H., October 30, 1915 
Cady, Atwood, AME, 25, 0 1910 
meee Il, A. 0, 1897 

Campbell, J. Graham, Wichita 
Campbell, John J., August 4 1924 
Campbell, Ray, July 28, 1928 
Canty, Miles E., Fredonia, June, 1931 
Case, Nelson, July 8, 1921 
Challis, William Franklin 
Clark, Ansel R., September 4, 1920 
Clapp, L. W. eg as 1984 
Clemens, G. ©., Oct. 7, 
Clogston, J. B. Feb. is, 1908 
Close, Jay Franklin, July 13, 1905 
) soevreng Chiles C., March 4, 1911 

alter J., October ‘27, 1914 











Crane, 
ym ry Shey 
Crego, Edward Jason, May 23, 1924 
Crowley, Clarence A., March 15, 1916 
Crozier, Robert, October 3, 1895 
Cunningham, Edwin Wilbur, 

Aug. 10, 1905 
Curran, John 
Dale, David M., * Aug. 24, a4 
Dana, Alston W., Feb. 21 
Dawes, Fernando B., Ritter it, 1916 
Day, L. M., Feb. 19, 1926 








Everest, A. S., Oct. 22, 1894 
Ewing, “Thomas, Jr., Jan. 21, a 
Fair ild, Hon. W. G. 

one aig Hugh P., Nov. 17, 1926 
Fenlon, Thomas P., Feb. 3. 1901 
Ferell, John A., June 21, 1922 
Ferguson, Charles V., Oct. 14, 1918 
Field, Seward L., Jan. i. 1922 


Finch, J. F., May 
Finney, Hon. L. ag ay Aug. 25, 1980 
Foster, C. G., June 21, 1890 
Foster, Frank H., Dee. 9, 1912 
Foulke, E. wie Wichita 


Freeman, Winfield, duly 5, 1926 
7, = H., Emporis, Apr. 19, 


Faller’ , a O. P., Winfield 
Gaitskill, Ben 8. 
Galle, P. J. 


Sones, aoeey E., oot, Ra 1922 
Gardiner eorge, Wich 
Gates, Soo , Nov. rhe 1926 
Gault, C. E. 
Gaw, R. a Mar. 12, 1927 
Gillett, Almerin, May 15, 1896 
Gillett, Preston B., October 27, 1916 
anne William & May, 31, i916 
Gleed, Charlies 8., July 25, 1921 
Gleed, J. W., ont t. 12, 1926 
Graham, L. >. June 22, 1911 
Graves, Charles B., March 25, 1912 
Gregory, Glevin s., Oct. 25, 1920 
Green, H. T., March 10, 1886 
Green, — Woods, Nov. 4, 1919 
Greene, A. L., July 28, 1907 
Greer, Jobe B am is, = 
Greenwood, Lew 
Griffin, Charles > 04 
| nig John, aly 1, 1906 
n, Eugene, Dee. 15, 1906 
ake Samuel I., March 10, 1924 
Hall, John Austin 
Hallowell, J. R., June 24, 1898 
Hamble, C. B., June 14, 1894 
Hamer, Robert M., Ma 28, 1924 
a A. L. + El rado, March, 
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Hamilton, Clad, Topeka 
Hamilton, Clay, Mer. 24, 1925 
Hamilton, — D. M., Sept. 20, 1914 
Hannen, L. 
Harris, Bang Feb. 2, 
Harris, Kos, Wichita, ‘October, 1931 
se Wichita, Feb. 8, 


Hart, Harry W., Wichita 
Harvey, A. M., Mar. 8, 1928 
Hayden, Staney. Feb. 2, 1907 














se 











Henry, John W.. > 
Herrick, James T., Dec. 
zie D. Pie E., Ma 





Dean, Col. John 8S. 
Thomas le ~~ , Sees, 1906 


Doster, Judge » 7 
Douglass, C. R., Dec. 27, 1923 
Douthitt, Wm. "P., Nov. 28, 1897 
Dunkin, Wm., October 16, 1911 
Dyer, Alfred O., Oct. 31, 1916 
Eckstein, Otto G., Oct. 21, 1905 
Ellis, A. H., Sept. 25, 1902 

ison, Geo. W., Sept. ———, 1925 
Elliston, Henry, May 29, 1909 
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Howard J., Nov. 21, 1921 
Foie Joel, April 27, 92 

Hook, William Cather, Aug. 11, 1921 
Hopkins, O . E., Oct. 2, 1918 
pepins, Scott, Dec. 2, 1917 

Hopk te W. R., Dec. 10, 1918 
Horton, A. H., Ww 2, 190 
euidaoon, Fred 

Hotchkiss, Eber P fom & 1908 
Houck, Adrian, March, 

Houston, 5 re: retWichite 
Hubbard, —— 
Humphrey, H. i. Aug. 8, 1890 
Humphrey, James, Sept. 18, 1907 
Humphreys, T. D., Mar. 25, 1929 
Hurd, T. A., Feb. 22, 1899 





Mortuary Ro. 


fams, Rezin, Jan. 14, 1911 

Jackson, A. M., June 11, 1924 
Jackson, Fred S., Topeka, Nov., 1931 
—— — W. A., Atchison, Jan. 


Jeffery, Geo. A. 
Jetmore, A. B., March 1, os 
Johns, H. C., May 24, 18 
Johnson, F. 0.. McPherson, “sa 1933 
Johnson, Fran’ 

Johnson, J. B., May 18, 1899 
Johnston, Justice Wm. A., Minneapolis 
Jones, Howell, April 6, 1928 
Kennedy, Wm. B., Aug. 26, 1928 
Kenyon, W. S., Oct. 31, 1929 
Keplinger, L. W., Dec. 14, 1929 
Kimball, C. H., May 11, ‘1907 

ie, | inde Roswell L., "Marion, Oct., 


Oe. Samuel Fag Sept. 9, 1904 
Kramer, Thesdon A., July 26, 1923 
Larimer. Harry G. 
Larimer, J. B., May 29, 1927 
Leland, Cyrus A., Oct. 16, 1926 
Lewis, Chauncey "A. Aug. 17, 1908 
Lewis, Ellis, ‘ane. 12, 1897 
Little, Edward C., June 27, 1924 
Livingood, James M., April 15, 1927 
Lloyd, Ira E., “~ 29, 1928 
Long, Chester I., July 1, 193 
Low, Marcus Aurelius, valy 19, 1921 
Macy, F. 8., Aug. 2 9380 
L. Ay: a ri 29, 1928 
Ne M., 20, 1918 
Malloy, A. DRetbinnen 
Maltby 3 April 27, 1893 
Marshall ohn 
Martin, avid. March 2, 1901 
Martin, Hon. F. a 
Martin, Van M., Oct. 21, 1918 
Mason, He F., May 4, 1927 
J., Sept. 24, 1928 
Alonzo C., Emporia... 
July 16, 1903 
McDermott, Judge eo. T., Topeka_-_ 
McFarland, James D., Nov. 23, 1918 
McMath, FE. A fee. 29, 1898 


euser, Cha 
Miller, ‘George L., "Oct. 22, 1908 
Miller, ©. . Sept. 11, 1926 
Milton, B. Sept. 17, 1915 
Mitchell, fet... er C., July 7, 1911 
Mitchell, J. K., March 4, 1922 
Monroe, Judge Lee 
Mulvane, D. W. 
Noble, A. L., April 17, 1928 
Nohler, Jeremiah G., Oct. Z* 1904 
Morris, R. E., Feb. 3, 1 
Myler, E. W., Aug. 14, 1938 
No: kk, “2 
Orr, Feb. 5, ag! 
Souter. Dovid, Jan. 9, 1907 
Perkins, L. H., June 1 2. a, 

Perry, Albert, April 13, 1906 

Peters, Samuel April 21, 19106 
Pollock, Judge John bs Kansas City 
Porter, Samuel M., Caney, Feb. 27, 


1934 
Postlethwaite, J. C., Nov. 26, 1910 
Pratt, habe mg Henry, June 17, 1911 
Prescott, +» July 6, 1891 


pat, Tom, Arkansas City 


Rager, F., pee, 30, 1903 
rg A. M. F., Sept. 1, 1898 


Redden, sans L., Aug. 22, 1905 
Reo, E. mare, May, 1981 
Rigby, Isaac, Feb. 15, 1927 
Ritter, John, Feb. 8, 1896 
Roark, Michael E., _ 5, 1908 
v.s » Oct. + 
Gi ‘april 1 1898 
William H., Suy 19, 1908 
E. henge June 6 . yas 
Thomas, open 
Judge ornton Ww Wichita 
Arthur C., Dodge City 
Scates, Thomas 4, April 10, 1914 



































Scholes, reel Topeka, July 4, 1982 
Schumacher, H. W. 
Scott, A. A., Topeka, Oct. 3, 19338 
Scott, Alfred A., Topeka 

Scott, Ww. Ww , May 81, 1890 

Fon ny Thomas N., May 5, 1905 


wver, 
Sheldon, Winfield Hall, May 22, 1909 
Sheridan, F. M., Paola 

Shukers, Charles D. 

Simminger, Jocob H., October 13, 


1918 
Simpson, Matthew P., May 10, 1904 
Sims, John T., July 24, 1925 
Sims, A. PF. 
Sluss, Henry C. 
Smart, pond Chas. A., Lawrence ~~. 
Smith, Chas. Blood 
Smith, oe W., Jan, 3, 1925 
Smith, E. B., Topeka, Feb. 1, 1934 
Smith, F. Dumont, April 18, 1935 
Smith, Wm. R., Topeka | 
Snook, W. A., Dec. 2 923 
Spencer, gs gy F., Apri 5, 1914 
Sperling, B. , Nov. 15, 1926 
Spilman, R. ~ Oct. 19, 1898 
Stackpole, H. W., Feb. 17, 1926 
Stahl, Walter W. 
Stavely, Joseph H., March 17, 1916 
Stillings, E., Feb. 8, 1890 
Stephens, N. T., December 29, 1884 
ee George L., December 20, 


934 
Stewart, J. H., Wichita 
Stonecker, J. S., April 7, 1923 
Strong, Frank 
Stratford, E. D., Jan. 22, 1926 
Sweet, E. C., Oct. 11, 1926 
Switzer, John F., Feb. 18, 1917 
Thatcher, 8. O., August 11, 1895 
Tillotson, DeWitt August 1, 1914 
Thompson, R. F., April 5, 1907 
} emg Joseph B., June 10, 1922 
Travers, John L., August 21, 1924 
Troutman, James A., Dec. 25, 1926 
Trice, Ira M., July "8, 1929 
Usher, John P., April 13, 1889 
Valentine, D. M., Aug. 5, 1907 
— Harry Edward, Oct. 12, 


Vandeveer, George A., Aug. 3, 1908 
Vermilion, R. _ Wichita 

Vernon, Russell F. wae S. — 
Vernon, W. H., July 4 























. 19 
bainee 1% Bailie Peyton, penn 28, 
91 


staff, W. R., Feb. 4, 1894 
Thomas B., a 14, 1906 

lace, Wm., Tope 

ker, Paul "a er. 11, 1918 





Walker, Steven Feb. 25, 1919 
Walter, H. E. 
betes: =. Willard, Wichita, May 
28, 1 
Ware, Eugene F., July 1, 1911 
Washbon, Fred. July 12, 1914 
Waters, John C., March 4, 1935 
Waters, Joseph, 
Webb. Leland J., 
Webb, W. C., April 1 
Welch, R. B., 6 
Wells, Ira =, March, 1934 
Wells, R. K. San Juan, Porto Rico 
Wheeler, Bennett R., Topeka 
Whitcomb, Judge Geo. i. 
Aug. 20, 1933 
Wilson, Judge Roscoe H., Jetmore 
Wilson, Thos. io Frichita, cro 1931 
Williams, . L., Au 
Williams, Arch F., Now, 22, tte 
Williams, Frank L., July 27, 1918 
Williams, Martin E., Nov. 29, 1914 








-. 
Wolf. Eugene, “Feb. 
we illiam L., FB City, Jan., 
Wooley, D. H. 
a ." E., Coffeyville, Nov. 11, 
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Have you found that 


Kansas Case 


You Have Been Seeking? 


vvv 


You will find it in the “‘Life-Time” 


KANSAS DIGEST 


Every reported Kansas case from the earliest 
times is fully represented in this Key Number 


Digest of Kansas. 
vvv 


Three special ‘‘Case-Finding’’ and ‘‘Time-Saving’’ features 
are at your service 


Descriptive-Word Index — Directs you from the facts of your 
case to all adjudicated cases involving similar facts. 


Table of Cases — Refers you from one case in point to all other 
cases on the same specific point. 


Pocket Part Service — Every volume is kept to date through 
annual cumulative Pocket Parts that fit into each book and 
make unnecessary any supplemental volumes. 


Ask for further details 
West Publishing Co. St. Paul, Minn. 


Also for sale by Vernon Law Book Co., Kansas City, Mo. 

















Good 


Judgment 
+ 


Choosing The Lassen in Wichita 


Hotel Lassen, dignified and cordial, is well known to Kansans for its 
excellent service, and its comfortable accommodations. 


‘*Famous for Its Food’ 
REHABILITATION 


completed early part of 1937, places the Lassen “tops” among 
the better hotels in the Southwest. 


@ Entirely refurnished, redecorated — nothing overlooked — 
ball room, meeting rooms, lobby, lounge, dining rooms . . . 
all air conditioned. 


New Coffee Shop Seating 250 














Single $2.50 - $3.00 - $3.50 - $4.00 


350 Rooms Double.....---$3.80 - $4.00 - $5.00 - $6.00 


A Few Rooms Without Bath 


Ctel__ 
LASSEN 


WICHITA KANSAS 











ny 


JUSTICE 
MAY BE BLIND bat NEVER DEAF 


OFTEN a simple quotation from an opinion of 
the U. S. Supreme Court tips the scales in some 
lawyer’s favor,— 


Law questions are usually close. Authority can be 
found for almost any position. The weight of the 
cases cited often determines success or failure. 


Astute lawyers use U.S. cases wherever possible. 
They find the greatest help in our two convenient 
editions of the U. S. Supreme Court Reports, L. ed. 
They find the U. S. law easily in our great U. S. 
Sapreme Ceurt digest. 


For information write 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Bechester, New York 








Local Representative 
- - - 5707 Cherry 8t., Kansas City, Mo. 











« Hotel Kansan » 


Sweet Operated 


Topeka’s Largest and Most Warm-Hearted 
Hostelry Bids You Prestige, Comfort 
and Friendliness 


Absolutely Fireproof 


300 ROOMS 


50 Rooms, Bath Single $2.00 Double $3.00 
75 Rooms, Bath Single 2.50 Double 3.50 
40 Rooms, Bath Single 3.00 Double 4.00 
30 Rooms, Bath Single 3.50 Double 5.00 
105 Rooms, without Bath Single 1.50 Double 2.50 

















All with Free Fans and Circulating Ice Water 


Five Private Dining Rooms and Main Dining 
Room — Also Air Conditioned Coffee 
Shop. Coolest Spot in Kansas. 


Our Roof Garden Is the Finest in Kansas 


Luncheons 50c Dinner 75c 
11:45 A.M. to 2:00 P.M. 5:45 P.M. to 8:00 P.M. 


uarters f » 
Headq ee ee 


and 


ALSO OPERATING 
The Mark Twain St. Louis, Mo. 
The Capital Hotel Topeka, Kan. 
The Osage Hotel Arkansas City, Kan. 
The Hotel Bothwell_ Sedalia, Mo. 
The Hotel Tiger. Columbia, Mo. 
The Hotel Missouri Jefferson City, Mo. 
The Tioga Inn Chanute, Kan. 


Sleep in Comfort and Safety 
JOHN 8. SWEET, President 
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MODERN GAS RANGE 


@ New high speed broilers utilize a special 
material that radiates heat from the burner, 
raising broiling temperature as high as 750°. 
The intense heat cooks meats through while 
they brown outside, without danger of burn- 
ing. Perforated grills drain off fats—so that 
— gas broiling is smokelese—as well as 
ast 


@ Modern gas ovens reach a temperature of 
300° in as little as 8 minutes—about % the 
time they used to take. In addition, they are 
more “precision-like” than ever. Automatic 
heat control assures exact oven temperature 
—set the dial at the degree you wish. Im- 
proved oven insulation keeps kitchens com- 
fortably cool. 


@ Intense heat, the instant you turn the top 
burner handle. Boiling begins more quickly 
on a gas range than with any other type of 
fuel. The flexible gas flame makes possible 
countless heat gradations. Specially designed 
simmer burners are adapted for “waterless” 
cookery which saves vitamins and minerals in 
vegetables. 


There’s Nothing Like Gas for 





BROILING 

Gas gives you the intense 

heat needed to brown 

meats so fast that loss of 
juices is prevented. Full 
lavor is saved. 


ROASTING 

Gas gives you the oven 
ventilation which pro- 
duces crisp, juicy roasts. 
Excess moisture is al- 
lowed to escape, prevent- 
ing that flat ‘‘steamed’’ 
flavor. 


BAKING 
poking requires an un- 
limited range of oven 
temperatures evenly dis- 
tributed. That’s why Gas 
assures light, evenly 
browned cakes, pies, 
breads. 


peedy frying re- 
quires instant heat—even 
spread of heat under the 
skillet — numberless heat 
tions. Gas gives 
them all! 


THE GAS SERVICE COMPANY 


“A Cities Service Company” 











pote goa? 
qo 


Completely New Edition 


SHEPARD'S 
FEDERAL REPORTER 
CITATIONS 


District, Circuit and Circuit Court of Appeals Cases 
Patents, Trade Marks, Court Rules 
General Orders in Bankruptcy 
Departmental Reports 
etc. 


As Cited Anywhere and Everywhere in the 
United States 


One Large Volume - - 1,300,000 Citations 
Always Up To Date 


Descriptive Circular on Request 


SHEPARD'S CITATIONS 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 





The JouRNAL 


HE men who aided Alexander 
* i Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
e phone service. 
Things Lie 
Batt himself, the young inventor... 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


not know... oe 


Txomas A. Watson, making with his 
about your own hands the first telephones . . . to- 
day his place is filled by the great 
shops of Western Electric Co., which 


Telephone supplies at a saving the materials 
needed in the Bell System. 


e , woe 
Gazpimvez G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds tor necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comesin theend the course that should 
bring the surer, more enduring success, 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone @) 


service at fair cost to the user. 


SOUTMWESTERN BELL TELEPHONE COMPANY 











ADVERTISING 





Complete Bankruptcy Schedules 


. also Legal Blanks, Blank Books and 
Bookbinding; Professional Stationery for 
a4 attorneys, Reports, Abstracts; Stock and 
Bond Forms with or without Coupons im- 
printed. 


THE WICHITA EAGLE PRESS 


WICHITA ote KANSAS 








ABSTRACTS 


It is not every lawyer that can compile a good brief— 
neither is it every printer that can PRINT a good brief. 
Each element requires a certain amount of thought and 
study. Then there are rules and requirements of the court 
to be considered. 

We have been yy abstracts and briefs for some 
of the best legal talent in the country (as well as for some 
of the Fo veges for the ten years, and have never had 
a complaint during that time, but have received many com- 
pliments on our work and our service. 

If outside of Wichita—send us your manuscript—we’ll 
do the rest. If you are in Wichita—’phone us, 2-2377— 
we'll do likewise. 


We also print legal forms, deeds of trust, contracts, 
stock certificates, manuscript covers, vouchers, etc. 


McGuin PublishingCo. 


210 South Emporia WICHITA, KAN. PHONE 2-2377 


ABSTRACTS 























WASHBURN LAW SCHOOL 


Member Association of American Law Schools. 
On Approved List of American Bar 
Association. 


CATALOGUE SENT ON APPLICATION 


Address all communications to 
R. A. BURCH, Dean of Law School - - - - Topeka, Kansas 
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Says... 
Dr. Morris Fishbein 


ak 


“Fundamental as light actually is to satisfactory 
living, scientists have given the subject serious study 
only recently. Millions of people abuse the good eyes 
with which they begin life by failing to provide 
those eyes with satisfactory working conditions. In- 
sufficient or improperly directed light is injurious to 
the eyes, produces discomfort, and lowers produc- 
tive efficiency .. .” 


One of our qualified lighting experts is avail- 
able to give you the latest scientific information on 
proper office lighting. Don’t you think it would be 
good business and good sense to avail yourself of 
this information for the protection of your office? 


There’s no obligation. Write or call today for 
a lighting survey. 


KANSAS %s ELECTRIC COMPANY 























